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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF THE CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS.

Wednesday, the 22nd day of May, 2013

Title Suit No. 190 of 2006

Shri Bhagchand Jain………….........................................…….………..Plaintiff
versus

Shri  Kommi  Riba……….........................................….……….….……
Defendant

This suit coming on for final hearing on 03.05.2013 in presence of –

Advocate for the Plaintiff: Mr. O. P. Bhati, Md. S. Khan
Advocate for the Defendant: Mr. G. Sutradhar

And  having  stood  for  consideration  to  this  day,  the  Court  delivered  the 
following judgment:--

J U D G M E N T

1. The case of the plaintiff is that the defendant is the proprietor of 
M/s Subansiri Trade & Agencies. He had obtained a Trade Licence No. 
1129/ITA to 1133/ITA dated 21.04.1997 from the Dy. Commissioner, 
Papumpare, and being unable to maintain,  look after,  supervise and 
run his business, appointed the plaintiff as his attorney by executing a 
General Power of Attorney on 27.05.1997 at Itanagar which was for a 
specific  period  of  five  years.   After  execution  of  the  said  Power  of 
Attorney,  the  plaintiff  carried  on  the  business  by  investing  his  own 
funds not only during the validity period of the said Power of Attorney 
but also subsequent thereto on the basis of the Agreement executed 
between the plaintiff and the defendant as well as the fresh Power of 
Attorney dated 08.03.2002, executed at Naharlagun. Pursuant to the 
aforesaid Agreement and the Power of Attorney, the plaintiff from the 
very beginning invested his own funds for the purpose of carrying on 
the business in the name of M/s Subansiri Trade & Agencies and during 
the course of business, the plaintiff not only borrowed money but also 
made various supplies to the Government departments. In the course 
of  such  business,  the  plaintiff  did  not  receive  the  payment  of  the 
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bitumen supplied from 01.07.2000 to 01.06.2001 to the PWD, Maisung 
Road Division, Maisung, N. C. Nills, Assam, PWD, Maheu Road Division, 
Maheu, N. C. Hills, Assam, and PWD, Haflong, Assam. Having no other 
alternative, the plaintiff instituted a money suit, being M.S. 59/2004, for 
realization of a sum of Rs.1,57,54,548/- in the name of the defendant. 
The learned Civil Judge (Senior Division) No.3, Kamrup, Guwahati, vide 
Judgment and Decree dated 10.04.2006, decreed the suit with cost. 
After obtaining the certified copy of the Judgment and Decree, when 
the plaintiff proceeded for execution of the decree, he came to know 
that the defendant had already initiated an execution case vide Money 
Execution case No. 7 of 2006 for realization of the decretal  amount 
under the decree passed in M.S. 59/2004 to cause wrongful loss to the 
plaintiff. The act of the defendant in filing the execution case is against 
the express terms and conditions of the Agreement dated 08.03.2012 
and Powers of Attorney dated 27.05.1997 and 08.03.2002. Hence, this 
suit  inter  alia seeking  a  declaration  that  the  plaintiff  is  entitled  to 
proceed with the Execution Case No. 7/2006 and to receive the decretal 
amount of M.S. 59/2004. 

2. The defendant contested the suit by filing a written statement. 
The following are the defences taken by him in his written statement, 
amongst others:

 Although  the  defendant  executed  the  Power  of  Attorney  dated 
27.05.1997, but on that day he was a minor. The defendant in good 
faith executed the said Power of Attorney dated 08.03.2002 and in 
good faith might have signed the said Agreement dated 08.03.2002 
but the power was given to the plaintiff to do lawful acts and not to 
commit any wrongful act.

 The plaintiff knowingly and intentionally concealed the material fact 
of the existence of the said Agreement dated 08.03.2002 in the said 
money  suit.  The  plaintiff  has  without  any  knowledge  of  the 
defendant  committed  fraud,  misconduct,  embezzlement,  etc.  and 
thereby misused the power given by the defendant. On coming to 
know about all that, the defendant on 28.12.2004 revoked the Power 
of Attorney by a deed of revocation No.1067/04 dated 28.12.2004 
and  by  his  letter  dated  05.01.2005  informed  the  plaintiff  and 
simultaneously  published  a  public  notice  in  a  daily  newspaper 
regarding the same.

 Due to misuse of the power given to the plaintiff, the Union of India 
filed  various  money  suits  against  the  plaintiff  as  well  as  the 
defendant and also against the firm of the defendant which are still 
pending in various courts.  The plaintiff intentionally failed to file any 
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written statement in the above cases with ulterior motive and was 
dishonestly  trying  to  shift  the  liability  upon  the  defendant.  The 
plaintiff is personally liable for the amounts claimed in those money 
suits.

 The  Hon’ble  High  Court  was  pleased  to  pass  the  order  dated 
31.05.2006 in CRP 240/2004 holding that M/s Subansiri Trade and 
Agencies has revoked the Power of Attorney, and so the plaintiff has 
no authority to represent and continue with the revision petition as 
his principal himself has revoked the said authority. The said order of 
the Hon’ble High Court has attained finality inasmuch as the plaintiff 
has not challenged the same in the higher court.

3. Based on the pleadings of the parties, the following issues were 
framed in this suit:

1) Whether the suit is maintainable in law and facts?

2) Whether the suit is barred by the principle of res judicata?

3) Whether  the  Power  of  Attorney  was  cancelled  or  is  still 
enforceable?

4) Whether the suit is bad for non-joinder of necessary party?

5) Whether the defendant has right to revoke the irrevocable Power 
of Attorney dated 08.03.2002?

6) Whether  the  suit  is  bad  for  the  principle  of  aprobate  and 
reprobate inasmuch as the plaintiff’s conduct shows he accepts 
and rejects the factum of Agreement dated 08.03.2002?

7) Whether the agreement dated 08.03.2002 is still enforceable and 
binding on the parties?

8) Whether the plaintiff is entitled to the decree as prayed for?

4. The  parties  have  examined  themselves  in  support  of  their 
respective cases. I have gone through the pleadings of the parties and 
the evidence tendered on record, and perused the relevant documents 
and also considered the submissions made by the learned advocates.

Decision on issues no.1 and 2 with reasons

5. The defendant has averred in his written statement that the suit 
is  not  maintainable  as  the  same  is  barred  by  the  principle  of  res 
judicata. But the defendant has not elucidated in his written how the 
suit of the plaintiff is so barred by res judicata. He was enjoined to do 
so as per Order 8, Rule 2, CPC. In his written argument though, the 
defendant has stated that the instant suit is barred by res judicata and 
constructive  res judicata, for, the plaintiff  had filed Money Execution 



T . S .  1 9 0 / 2 0 0 6 P a g e  | 4

Case No. 12 of 2006 as the attorney holder of the defendant which was 
dismissed for default, but he has not disclosed this fact in the plaint of 
the instant suit. But this, I do not think, can be a ground in support of 
the plea of bar by  res judicata or constructive  res judicata. The said 
execution proceeding was dismissed for default. More so, the previous 
proceeding was an execution proceeding and this is a suit. So, there 
cannot be any question of bar by res judicata. This apart, the previous 
execution proceeding was not dismissed on merits on the question as 
to whether or not the plaintiff is entitled to the decretal amount under 
the decree passed in M.S. 59 of 2004, and, therefore, the issue in this 
suit as to whether or not the plaintiff is entitled to the decretal amount 
under the decree passed in M.S. 59 of 2004 was not the matter in issue 
in the said execution proceeding. In the result, this issue is decided in 
the negative and in favour of the plaintiff.

Decision on issue No.4 with reasons

6. It appears from the Power of Attorney executed on 27.05.1997 
that the Power of Attorney was executed by the defendant in favour of 
two persons – the plaintiff and one Radheshyam Kedia. The instant suit 
is with regard to the claim of the plaintiff over the decretal amount in 
connection with M.S. 59/2004. The said M.S. 59/2004 was instituted for 
realization of money for the supply of bitumen to the Government from 
01.07.2000  to  01.06.2001  during  the  continuance  of  the  Power  of 
Attorney dated 27.05.1997. The said Radheshyam Kedia, being one of 
the attorney-holders of the defendant as per the Power of Attorney 
dated 27.05.1997, is, unquestionably, a necessary party in this suit. As 
rightly  argued  by  the  learned  counsel  for  the  defendant,  the  said 
Radheshyam Kedia is a necessary party to vouch how the supply work 
during the relevant period was executed, who executed which part of 
the work and sources of capital  utilized in the work. Therefore,  the 
instant suit is bad for non-joinder of necessary party. The issue at hand 
is accordingly answered in the affirmative and against the plaintiff.

Decisions on issues No.3 and 5 with reasons

7. Both these issues are connected, and hence taken up together 
for discussion. The Power of Attorney dated 27.05.1997 was valid for a 
period  of  five  years,  and,  therefore,  it  was  to  get  expired  on 
27.05.2002. Subsequently, another Power of Attorney was executed by 
the defendant on 08.03.2002. The contention of the defendant in this 
suit is that he had revoked the Power of Attorney dated 08.03.2002 on 
28.12.2004 and had intimated the factum of revocation to the plaintiff 
by  sending  him  a  notice  by  registered  post  as  well  as  by  making 
newspaper publication. In his plaint, the plaintiff has, however, pleaded 
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ignorance about the factum of cancellation/revocation of the Power of 
Attorney, and has averred that such cancellation/revocation, if done by 
the  defendant,  is  illegal  and  void.  But,  the  fact  that  the  defendant 
revoked the Power of Attorney had found mention in (1)  the order 
dated  10.05.2006  passed by  the  learned  Civil  Judge  No.2,  Kamrup, 
Guwahati, in M.S. 110/2005 in which the present plaintiff had appeared 
as a defendant;  and (2) the order dated 31.05.2006 passed by the 
Hon’ble  Gauhati  High Court  in  CRP 240/2004,  which  was  preferred, 
amongst others, by the plaintiff as petitioner No.3, and, therefore, the 
fact that the plaintiff is ignorant about the revocation of the Power of 
Attorney  is  not  at  all  believable.  Be  it  stated  that  in  his  cross-
examination  the  plaintiff  has  admitted  that  he  is  aware  about  the 
pendency of M.S. 110/2005 in the Court of Civil Judge No.2, Kamrup, 
Guwahati. Be it also stated that in his cross-examination the plaintiff 
has made an evasive statement that he does not remember about the 
CRP 240/2004 filed by him in the name of the defendant before the 
Hon’ble High Court and he also does not remember the order dated 
31.05.2006  passed  by  the  Hon’ble  High  Court  in  CRP  240/2004. 
Therefore, I am inclined to believe that the factum of revocation of the 
Power of Attorney was very much known to the plaintiff. Needless it is 
to mention here that the plaintiff has not challenged the revocation in 
the court of law. As such, the Power of Attorney, having already been 
revoked, is not enforceable any more. 

8. Let  me,  now,  deal  with  the  issue  as  to  whether  or  not  the 
defendant had the right to revoke the Power of Attorney. At the outset, 
I would like to mention that it is not open to the plaintiff now to raise 
any question as to the legality or otherwise of the revocation of the 
Power of Attorney in this suit as because vide order dated 31.05.2006 
the Hon’ble High Court was pleased to dismiss the CRP 240/2004 on 
ground,  inter  alia,  that  the  present  plaintiff  had  no  authority  to 
represent  the defendant  firm as the Power of  Attorney  had already 
been revoked. Such question ought to have been raised by the plaintiff 
earlier.  The defendant contends that  it  is  very much clear from the 
money suits instituted by the Union of India that the plaintiff misused 
the power given to him and therefore the defendant was justified in 
revoking the Power of Attorney. On perusal of the copies of plaints of 
M.S. 28/2003, M.S. 35/2003, M.S. 36/2003 and M.S. 34/2003 (Exts.D-
6, D-7, D-8 and D-8), it appears that the Union of India has averred 
therein that the present plaintiff, on behalf of the defendant firm, had 
entered into agreement(s) with the Union of India for handling and/or 
conveyance of bitumen, but he illegally kept/retained the bitumen in 
violation of the agreement(s). It prima facie appears from the contents 
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of the plaints  of the above-mentioned money suits  that  the present 
defendant, being the principal of the present plaintiff, certainly had the 
basis  for  cancellation/revocation  of  the  Power  of  Attorney.  In  other 
words, the act of the defendant in revoking the Power of Attorney was 
not devoid of any footing. Let me clarify here that I am not referring 
here anything as to the authenticity/proof of the contents of the plaints 
of the above-mentioned suits which actually is a matter pertinent to 
those suits. In the result, both these issues are decided and answered 
against the plaintiff.

Decision on issues No.6 and 7 with reasons

9. At the outset, let me mention that the finding upon these issues 
is not at all necessary for the decision of this suit. Issue No.6 seems to 
have  been  improperly  framed  inasmuch  as  it  contains  an  unhidden 
(plain)  statement  that  the  plaintiff’s  conduct  shows  he  accepts  and 
rejects the factum of Agreement dated 08.03.2002. As regards issue 
No.6, all I would like to mention is that it hardly makes any difference 
as  to  whether  or  not  the  Agreement  dated  08.03.2002  is  still 
enforceable  and  binding  on  the  parties,  for,  the  money  suit,  M.S. 
59/2004,  was  admittedly  instituted  for  realization  of  money  for  the 
bitumen  supplied  from 01.07.2000  to  01.06.2001  which  period  was 
admittedly prior to the execution of the said Agreement when the said 
Agreement was not in existence.

Decision on issue No.8 with reasons

10. In  this  suit,  the  plaintiff  has  sought  a  decree  inter  alia for  a 
declaration that he is entitled to proceed with Money Execution Case 
No.7 of 2006 and to receive the decretal amount to the exclusion of the 
defendant by virtue of the existence of the Agreement and Power of 
Attorney  dated  08.03.2002.  The  money  suit,  M.S.  59/2004,  was 
admittedly instituted for realization of money for the bitumen supplied 
from 01.07.2000 to 01.06.2001 to the Government. As rightly argued 
by  the  learned  counsel  for  the  defendant,  the  said  period  was 
admittedly prior to the execution of the Agreement and the Power of 
Attorney  dated  08.03.2002.  It  was,  as  a  matter  of  fact,  during  the 
continuance  of  the  Power  of  Attorney  dated  27.05.1997  which  was 
valid for a period of five years.

11. In the Power of Attorney executed on 27.05.1997, there are two 
significant  things.  First,  as  I  have  already  stated  hereinbefore,  the 
Power of  Attorney  was  executed  by the defendant  in  favour  of  the 
plaintiff  and also one Radheshyam Kedia. But, in the plaint, there is 
absolutely  no  mention  about  the  other  attorney-holder,  said 
Radheshyam Kedia. I have already observed hereinbefore that being an 



T . S .  1 9 0 / 2 0 0 6 P a g e  | 7

attorney-holder he was unquestionably a necessary party to this suit. 
Secondly, there is nothing express in the said Power of Attorney to the 
effect that the attorney-holders would invest money of their own for 
the business of the firm and would be entitled/liable to the profit/losses 
of the said firm. But, in this suit, the claim of the plaintiff is that he is 
personally  entitled  to the decretal  amount  of  M.S.  59/2004.  He has 
averred  that  after  execution  of  the  said  Power  of  Attorney  (on 
27.05.1997), he carried on the business of the firm by investing his 
own funds. It is a different aspect altogether that in the Agreement 
dated 08.03.2002 there was an express term/stipulation to the effect 
that the investment in the firm shall be arranged by the attorney-holder 
(present plaintiff) and that he would be entitled to the whole of the 
profit/loss  of  the  said  firm.  But  there  was  admittedly  no  such 
term/stipulation in the Power of Attorney dated 27.05.1997. 

12. The learned advocate for the plaintiff has drawn my attention to 
a statement of the defendant in the latter’s cross-examination to the 
effect that the plaintiff Bhagchand Jain had supplied various goods as 
claimed  in  M.S.  59/2004  by  his  own  investment.  It  is  also  in  the 
evidence of the plaintiff that he as the attorney of the defendant had 
made all the investment towards the business of the firm during the 
relevant period. But, let me state here that, as provided under section 
92 of the Evidence Act,  no evidence of any oral  statement shall  be 
admitted, as between the parties to a contract which is reduced to the 
form of a document, for the purpose of contradicting, varying, adding 
to,  or  subtracting  from, its  terms.  To reiterate,  there  is  no express 
term/stipulation in the Power of Attorney dated 27.05.1997, which is a 
contract of agency, to the effect that the investment in the firm shall be 
made by the plaintiff and he would be entitled/liable to the whole of 
the profit/loss of the said firm. Therefore, the oral evidence/statement 
to the effect that the plaintiff had made the investment towards the 
business of the firm (during the relevant period) is not worth admitting 
in view of the bar under section 92, Evidence Act.

13. In his  written argument,  the learned advocate for the plaintiff 
has  banked  on  a  statement  of  the  defendant  in  the  latter’s  cross-
examination to the effect that the plaintiff  is entitled to the decretal 
amount passed in M.S. 59/2004. But, the learned advocate has mis-
read the said statement of the defendant.  The statement actually is 
“the plaintiff of M.S. 59/2004 is entitled for the decretal amount of M.S. 
59/2004 as decreed by Court.” The plaintiff of M.S. 59/2004 is not the 
present plaintiff,  but the present defendant.  So, what the defendant 
has clearly conveyed in this statement of his is that the plaintiff of M.S. 
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59/2004, i.e. the defendant of the instant suit, i.e. Shri Kommi Riba, is 
entitled to the decretal amount of M.S. 59/2004.

14. Another thing which needs to be borne in mind is that it is Shri 
Kommi Riba, the present defendant, who had instituted the suit, M.S. 
59/2004, though the same was signed by the present plaintiff as his 
attorney.  The defendant has stated in his cross-examination that  he 
was not aware about the institution of M.S. 59/2004, and it is only after 
2005 that he came to know about the filing of the said suit. What, thus, 
appears is that the plaintiff Bhagchand Jain had instituted M.S. 59/2004 
as the attorney of Shri Kommi Riba but without any intimation to his 
principal about the filing of the suit. It has to be remembered that he 
was acting not in his  personal  capacity but just as an agent of the 
defendant. It would not be out of place to mention here that the suit, 
M.S. 59/2004, was instituted in the name of the present defendant as 
the  plaintiff,  and,  therefore,  it  is  the  present  defendant  who is  the 
decree-holder  of  the  decree  passed  in  that  suit,  not  the  present 
plaintiff.

15. It would not also be out of place to mention here that in para 11 
of  the Agreement  dated  08.03.2002 there  is  a clause that  the First 
Party  (i.e.  the  present  defendant)  will  be  liable  to  liquidate  all  the 
liabilities in connection with the business of the firm incurred  prior to 
the  execution  of  this  Agreement.  It  is  apparent  from  this 
term/stipulation in the Agreement that the defendant would be liable to 
discharge  all  liabilities  in  connection  with  the  business  of  the  firm 
incurred  prior  to  08.03.2002.  It  conversely  appears  from  this 
term/stipulation that the defendant would naturally be entitled to the 
assets/profits made prior to the execution of the said Agreement, i.e. 
prior to 08.03.2002. In the result, the issue at hand is decided in the 
negative and against the plaintiff.

Order

16. In  view  of  the  foregoing  discussion,  the  instant  suit  stands 
dismissed on contest with cost.

17. A decree be drawn accordingly and the case record be consigned 
to the Record Room.

Given under my hand and the seal of this Court on this the 22nd 

day of May, 2013, at Guwahati.

      Civil Judge No. 3,
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      Kamrup, Guwahati.

APPENDIX

Witnesses examined by the Plaintiff:
1. Shri Bhagchand Jain (PW1)
Documents exhibited by the Plaintiffs:
1. General Power of Attorney dated 27.5.1997 (Ext.1)
2. General Power of Attorney dated 8.3.2002 (Ext.2)
3. Agreement dated 8.3.2002 (Ext.3)
4. Certified copy of Judgment and Decree dated 10.4.2002 (Ext.4)
Witnesses examined by the Defendant:
1. Shri Kommi Riba (DW1)
Documents exhibited by the Defendant:
1. Plaint of M.S. 59/2004 (Ext.A)
2. Certified copy of Execution Petition in M.Ex. No.12/2006 (Ext.B)
3. Certified copy of Order dated 22.5.2007 in M.Ex. No.12/2006 (Ext.C)
4. General Power of Attorney dated 27.5.1997 (Ext.D-1)
5. Irrevocable Power of Attorney dated 27.5.1997 (Ext.D-2)
6. Copy of plaint in M.S. 59/2004 (Ext.D-3)
7. Revocation of General Power of Attorney (Ext.D-4)
8. Certified copy of plaint in M.S. 110/2005 (Ext.D-5)
9. Certified copy of plaint in M.S. 28/2003 (Ext.D-6)
10. Certified copy of plaint in M.S. 35/2003 (Ext.D-7)
11. Certified copy of plaint in M.S. 36/2003 (Ext.D-8)
12. Certified copy of plaint in M.S. 34/2003 (Ext.D-9)
13. Certified copy of order dated 31.5.2006 in CRP 240/2004 (Ext.D-10)
14. Notice of Cancellation of Power of Attorney (Ext.D-11)
15. Public Notice published in newspaper (Ext.D-12)
16. Certified copy of order dated 23.11.2005 passed in M.S. 110/2005 
(Ext.D-13)
17. Certified copy of order dated 10.5.2006 passed in M.S. 110/2005 
(Ext.D-14)

Civil Judge No. 3,

Kamrup, Guwahati 
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