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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS.

Wednesday, the 22nd day of May, 2013.

Title Suit No. 232 of 2008
1. Sri Gopal Rabidas
2. Sri Dinesh Rabidas
3. Sri Mahesh Rabidas
4. Sri Bipul Das............................................................................................................Plaintiffs

versus
1. The State of Assam
2. The Commissioner & Secy, Govt. of Assam, PWD
3. The Dy. Commissioner, Kamrup (Metro)
4. The Addl. Dy. Commissioner, Kamrup (Metro)
5. The Settlement Officer
6. The Guwahati Municipal Corporation
7. The Commissioner, Guwahati Municipal Corporation
8. The Chief Engineer, PWD (Roads)
9. The Superintending Engineer, PWD (Roads)
10. The Executive Engineer, PWD (Roads)
11. Sri Surjya Kanta Hazarika
12. Smt. Arunima Bordoloi
13.  Sri  Kiran  Chandra 
Bhuyan...............................................................................Defendants
14. Smt. Rukmini Devi
15. Sri Siwdhar Rabidas
16. M/s Harnam Motors
17. Sri Harendra Nath Das
18.  Mizoram  Guest  House.......................................................................Proforma 
Defendants

This suit coming on for final hearing on 08.05.2013 in presence 
of:–

Advocate for the Plaintiffs: Mr. Billal Hussain
Advocate for the Defendants: Mr. G. N. Kakoti (Asstt. Govt. Pleader)

And  having  stood  for  consideration  to  this  day,  the  Court 
delivered the following judgment:--

J U D G M E N T
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1. The  case  of  the  plaintiffs,  in  short,  is  that  the  land 

described  in  Schedule-1  (situated  at  village  Japorigog)  was 

owned  by  four  brothers  –  Late  Nirsu  Muchi,  Late  Sale  Ram 

Rabidas,  Late  Ram  Janam  Rabidas  and  Late  Ram  Grahan 

Rabidas. In the year 1923-28, the land described in Schedule-1 

was as follows:

K. P. Patta No. Dag No. Area

83(old)
779 3B-1K-17L
856 1B-4K-5L

1175 1B-3K-4L
58(old) 788 15B-0K-11L

90 957 3B-0K-0L
955 1B-2K-4L

2. The  plaintiffs  no.  1-3  are  the  legal  heirs  of  Late  Ram 

Janam Rabidas. The proforma defendants no. 14 and 15 are the 

legal  heirs  of  other  Pattadars.  The  above  land  was  mutually 

partitioned amongst the Pattadars. The land measuring 1B-3K-

4L of Dag No. 1175 (old) / 711 (new) of K. P. Patta No. 83 (old) / 

126 (new) (described in Schedule-2) had fallen in the share of 

the  father  of  the  plaintiffs  no.  1-3.  The  plaintiffs  no.  1-3 

inherited  the  Schedule-2  land  from  their  father  and  sold 

portions thereof to different persons, including the plaintiff no. 

4. The remaining land (described in Schedule-3) in their joint 

possession is the ‘suit land’. There are motor garage, Assam type 

house (Holding No. 335 of Ward No. 29) and tenanted houses on 

the  suit  land.  On  12.8.2006  the  defendants  no.  11-13 

threatened to evict the plaintiffs from the suit land in order to 

construct a 16 feet wide path for approach to their private land. 

The  plaintiffs  lodged  a  police  complaint  which  led  to  a 

proceeding under section 145/146, Cr.P.C., and the suit land 

was  attached  on  26.10.2006.  The  proceeding  was  however 

dropped for default. On 25.2.2008, the defendants no. 11-13 in 

collusion  with  other  defendants  forcibly  dispossessed  the 

plaintiffs  from  a  portion  of  the  suit  land  as  described  in 

Schedule-4 and then curved out a path over it. Hence, this suit 
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for  declaration of  title,  recovery of  possession and permanent 

injunction.

3. The defendants no.  1-5 and 8-10 contested this suit  by 

filing written statement. They have stated inter alia that during 

the present settlement operation two new Dags were created out 

of the old Dag No. 711 (suit Dag) viz. Dag No. 2200 containing 

2.65 Are and Dag No. 2201 containing 1.47 Are, total 4.12 Are. 

Upon a complaint received from the defendant no.3 and others, 

the lands covered by Dags No. 711 and 710 were re-surveyed on 

27.6.2008  (and  thereafter  on  8.7.2008  and  9.7.2008)  to 

ascertain the boundary between the two Dags and an Eviction 

Case was prepared on the basis of  the finding of  the survey. 

From the survey it  was ascertained that land measuring 0.80 

Are  (6  Lessas)  of  Dag  No.  710  was  encroached  upon by  the 

plaintiffs. From the survey it was confirmed that three houses of 

the plaintiffs fell partially on land of Dag No. 711 and partially 

over Dag No. 710. Thus, an Encroachment Case No. 41/2008 

was started for directing the plaintiffs to vacate the possession of 

the encroached land of Dag No. 710. Upon receiving the eviction 

notice, the plaintiffs preferred Revenue Appeal No. 76 RA (K)/08 

before the Assam Board of Revenue. The appeal was admitted 

for hearing and the eviction of the plaintiffs was stayed.

4. Based on the pleadings of the parties, the following issues 
were framed by my learned predecessor:

1) Whether there is any cause of action for this suit?

2) Whether the suit is maintainable in its present form?

3) Whether the defendant no. 4 started Encroachment Case No. 

41/2008 for the Govt. Land of Dag No. 710 and whether the 

encroachment is collusive?

4) Whether the land of Dag No. 710 is being used by public as 

road?
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5) Whether the plaintiffs were evicted from the land of Dag No. 

710 or from the suit land mentioned in Schedule-4 of  the 

plaint?

6) Whether the plaintiffs have right, title and interest over the 

suit land wherefrom they have been evicted?

7) Whether the plaintiffs are entitled for the decree as prayed 

for?

8) To what relief/reliefs are the parties entitled?

5. In  this  suit,  the  plaintiffs  examined  as  many  as  seven 

witnesses  while  the  answering defendants  examined only  one 

witness. I have gone through the pleadings of the parties and the 

evidence  tendered  on  record,  and  perused  the  relevant 

documents and also considered the submissions made by the 

learned advocates.

Discussion, decision and reasons therefor     

6. At the very outset, let me state here that although as many 

as eight issues have been framed in this suit, the finding upon 

issues No. 2, 7 and 8 is sufficient for the decision of this suit. It 

is pertinent to mention here that there is a specific provision in 

the  CPC in  this  regard.  Under  Order  20,  Rule  5,  CPC,  it  is 

provided that it is incumbent upon the Court to state its finding 

or decision upon each separate issue, unless the finding upon 

any one or more of the issues is sufficient for the decision of the 

suit. As such, I not inclined to discuss the other issues.

Finding upon issues No. 7 and 8 with reasons therefor

7. It is settled law that the plaintiff has to stand on his own 

legs to get a decision in his favour,  and unless he is able to 

stand on his own legs, he cannot derive any benefit  from the 

weakness of the case of the other side. Burden is always on the 

plaintiff to prove his case, and it is only if the plaintiff can prove 

his case that the onus will shift to the other side. Let me see 
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from the evidence tendered on record as to whether or not the 

plaintiffs are able to stand on their own legs and discharge their 

burden in this suit.

8. In this suit, the plaintiffs have sought declaration of title 

over the suit  land as described in Schedule-3 (amongst other 

reliefs). The Schedule-3 land, as it appears from the plaint, is 

the land measuring 1K-12L out of Schedule-B land covered by 

Dag No. 711 (old) 2200, 2201 (new) of K. P. Patta No. 126 (old) 

1106  (new)  situated  at  Village  Japorigog.  The  plaintiffs  have 

claimed in the plaint (in para 7) that the plaintiffs no. 1 to 3 had 

sold land to various persons including the plaintiff  no. 4 and 

were ultimately left with the land described in Schedule-3 to the 

plaint.  Thus,  it  is  apparent  from the  averments  made in  the 

plaint  that  the  plaintiffs  no.  1  to  3  were  left  with  the  land 

described in Schedule-3 to the plaint after selling land to various 

persons including the plaintiff no. 4.

9. Having taken note of the above fact, let me now have a look 

at the registered Sale Deed No. 12063/05 dated 17.10.2005 by 

which the plaintiffs no. 1 to 3 had sold  the land to the plaintiff 

no. 4, the certified copy of which the plaintiffs have exhibited in 

this  suit  as  Ext.17.  It  is  mentioned  in  Ext.17  that  that  the 

vendors i.e. the plaintiffs no. 1 to 3 were the absolute owners 

and possessors of  land measuring 1K-11L (equivalent to 4.12 

Ares) covered by the said Dag and Patta. It clearly appears from 

the  said  registered  Sale  Deed that  out  of  the  said  total  land 

measuring  1K-11L,  the  land  measuring  1K-2L  (equivalent  to 

2.94 Ares) was sold out to the purchaser i.e. the plaintiff no. 4. It 

is also apparent from the said registered Sale Deed that out of 

the total sold land measuring 1K-2L, the shares of the plaintiffs 

no. 2 and 3 were 10L each while the share of the plaintiff no. 1 

was 2L.  Be it  stated that  this  fact is  deposed as well  by the 

plaintiff  no.4  (PW2)  in  his  evidence-on-affidavit.  Thus,  it  is 

apparent that the entire shares of the plaintiffs no. 2 and 3 were 



T . S .  2 3 2 / 2 0 0 8 P a g e  | 6

transferred in favour of the plaintiff no. 4, while only 2L out of 

the share of the plaintiff no. 1 was transferred to the plaintiff no. 

4. It, thus, follows that after the said sale, the plaintiff no. 1 was 

left with land measuring 9L out of the said Dag and Patta. On 

the other hand, the plaintiffs no. 2 and 3 had no land left in the 

said Dag and Patta after the said transfer to the plaintiff no. 4.

10. But I fail to understand as to how all the four plaintiffs 

have joined together and instituted the instant suit. It is not also 

understandable to me how the plaintiffs have contended in the 

instant  suit  that  after  selling  out  lands  to  various  persons, 

including the plaintiff No. 4, the land described in Schedule-3 

was left  with the plaintiffs.  I  have already stated hereinbefore 

that plaintiffs no. 2 and 3 had no land left in the said Dag and 

Patta  after  sale  of  land to  the plaintiff  no.  4.  This  apart,  the 

plaintiff no. 1 had only 9L of land left in his share in the said 

Dag and Patta after the said transfer.     

11. It is also necessary to state here that in para 7 of the plaint 

as well as the evidence on affidavit of PW 1, it is stated that the 

plaintiffs no. 1 to 3 and the plaintiff no. 4 are in joint possession 

over  the  land  described  in  Schedule-3  wherein  their  motor 

garage, Assam type house, etc. are situated. The plaintiff no. 4 

(PW2) has also stated in his evidence on affidavit that the suit 

land of Schedule-3 is in joint possession of the plaintiffs with one 

motor garage, one Assam Type house, one ‘Kamar Sal’ and one 

rented BJP office. But, let me state here that the factum of joint 

possession  of  the  parties  is  not  worth  believable  and 

comprehensible in view of the transfer of the land by plaintiffs 

no. 1-3 to the plaintiff no. 4 after which the plaintiffs no. 2 and 3 

have no land left in the said Dag and Patta and the plaintiff no. 

1 has only 9L of land, as observed hereinbefore.

12. It is the case of  the answering defendants that two new 

Dags were created out of the old Dag No. 711 (suit Dag) viz. Dag 

No. 2200 containing 2.65 Are and Dag No. 2201 containing 1.47 
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Are,  total  4.12  Are.  The  plaintiffs  cannot  deny  this  fact  as 

because in the registered Sale Deed (Ext.17) there is mention of 

the said new Dags, 2200 and 2201. The defendants claim that 

upon a complaint received from the defendant no. 3 and others, 

the lands covered by Dags No. 711 and 710 were re-surveyed on 

27.6.2008 to ascertain the boundary between the two Dags and 

from the survey it was ascertained that land measuring 0.80 Are 

(6L) of Dag No.710 was encroached upon by the plaintiffs. The 

plaintiffs  have  not  specifically  denied  the  factum  of  the  re-

surveys so conducted, as it appears from the evidence tendered 

on record. This apart, the learned advocate for the plaintiffs has 

not cross-examined the DW1 specifically in this connection.

13. Let  me  point  out  another  important  aspect.  From  the 

registered Sale Deed (Ext.17), it appears that two No Objection 

Certificates were obtained from the concerned authority prior to 

the execution of the said sale deed – one on 26.8.2005 for 15L of 

land covered by Dag No. 711 (old) / 2200, 2201 (new) of K. P. 

Patta No. 126 (old) / 1106 (new) and another on 3.10.2005 for 

7L of land covered by Dag No. 711 of Patta No. 126. It is not 

perceivable  why No  Objection Certificates  had  to  be  obtained 

twice, first for 15L and then for 7L, when there was only one 

registered Sale Deed for 1K-2L of land. This apart, a question 

arises  as  to  why  permission  was  granted  for  7L  of  land 

subsequently by showing the Dag number as 711 only when two 

new Dags – 2200 and 2201 – had already been created from the 

said Dag. The plaintiffs have not explained these aspects of the 

matter in their pleadings or evidence.

14. Another significant fact which needs to be taken note of is 

that only the plaintiffs no. 1 to 3, and not the plaintiff no.4, had 

allegedly sent notice under Section 80, CPC, to the Government 

defendants.  Therefore,  the  suit  as  regards  the  plaintiff  no.  4 

appears to be hit by Section 80, CPC. Further, as the plaintiffs 

no. 2 and 3 had admittedly sold out their respective shares in 
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the land of the said Dag and Patta to the defendant no. 4, they 

did  not  have  any  locus  standi to  issue  any  notice  to  the 

Government defendants under section 80, CPC. More so, in the 

notice, the plaintiffs no. 1 to 3 claimed to be the owners of land 

measuring 1K-12L covered by Dag No. 711 (old) / 2200, 2201 

(new) of K. P. Patta No. 126 (old) / 1106 (new) despite the fact 

that they had already sold out 1K-2L of land under the said Dag 

and Patta to the plaintiff no. 4 vide the said registered sale deed.

15. In the report (Ext.11-A),  which was prepared by the Lat 

Mandal  in  connection  with  KRS-172/2000/84  dated 

17.04.2006,  and which is  banked on by the plaintiffs  in this 

suit, the Lat Mandal has stated that the plaintiffs no. 1-3 have 

4K-2L of land covered by Dag No. 711 of Patta No. 126 which 

they have inherited from their father. The report was admittedly 

prepared on 15.5.2006, as it appears from the face of it, but in 

the year 2005 itself the plaintiffs no. 1-3 had sold, to the plaintiff 

no. 4, land measuring 1K-2L out of the total land measuring 1K-

11L (as per the registered Sale Deed No. 12063/05) of the said 

Dag and Patta, and, therefore, the statement of the Lat Mandal 

that the plaintiffs no. 1-3 have 4K-2L of land covered by Dag No. 

711 of Patta No. 126 is not worth believing at all. 

16. One of the pleas of the plaintiffs in this suit is that there is 

no Government ceiling land in Dag No.710. But, in his evidence 

on affidavit, Sri Tankeswar Das (DW1) has exhibited a Chitha 

copy of Dag No. 710/1758 of village Japorigog (Ext.A) and the 

Trace  Map  (Ext.B)  and  from  these  two  documents  it  is 

abundantly  clear  that  the strip of  land of  Dag No.  710/1758 

measuring  8L  is  an  Urban  Ceiling  Surplus  Government  land 

unlike the claim of the plaintiffs and the same is contiguous to 

the  land  of  Dag  No.  711  as  it  appears  from the  Trace  Map 

(Ext.B). Be it stated that during his cross-examination the said 

witness was not specifically confronted on this point.
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17. The plaintiffs have averred in para 10 of their plaint that 

the defendants no. 3, 4 and 5, vide KRS No. 172/2000/84 dated 

17.04.2006 and No. 41/2008, started collusive eviction cases by 

fabricating  false  documents.  But,  pleading  something  is  one 

thing  and  substantiating  another.  The  plaintiffs  have  not 

adduced any evidence in this suit in support of their pleading 

that the said eviction cases were collusive and were started by 

fabricating false documents.      

18. In the result, I am inclined to hold that the plaintiffs have 

not been able to stand on their own legs in this suit. Therefore, I 

arrive  at  a  finding  that  the  plaintiffs  are  not  entitled  to  any 

reliefs in this suit. The issues at hand are, accordingly, decided 

against the plaintiffs.

Finding on issue No. 2 with reasons therefor 

19. Though there is no elucidation in the written statement as 

to how the suit is not maintainable, the learned advocate for the 

answering defendants  submitted  in  course  of  arguments  that 

the suit is not maintainable as because the jurisdiction of the 

Civil Court is barred under Section 154(1) of the Assam Land 

and Revenue Regulation, 1886. But, it has to be borne in mind 

that this suit is one for declaration of title, amongst other reliefs, 

and it is no more  res integra that a Civil Court is the absolute 

authority to adjudicate any dispute relating to title and interest 

over immovable property and S. 154 (1) of the Assam Land and 

Revenue Regulation,  1886,  does not  debar  a civil  Court  from 

entertaining a suit based on title to property. The decision of the 

Hon’ble  Gauhati  High  Court  in  Thanda  Bala  Choudhury  v. 
Birendra  Kumar  Choudhury,  2002  (2)  GLT  712,  is  worth 

relying  in  this  connection.  Therefore,  the  instant  suit  is 

maintainable on this count. However, as I have already pointed 

out  in  course  of  my  discussion  on  issues  No.  7  and  8,  the 

plaintiff no. 4 had not served any notice under section 80, CPC, 

to the Government defendants though he is one of the plaintiffs 
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in this suit and is rightly so being the purchaser of the land 

measuring 1K-2L covered by Dag No.  711 (old)  / 2200, 2201 

(new) of K. P. Patta No. 126 (old) / 1106 (new). Therefore, there 

is no doubt that this suit is hit by Section 80, CPC. This renders 

the suit not to be maintainable, and, consequently, the issue at 

hand is answered against the plaintiffs.

Order

20. In view of the foregoing discussion, the suit is dismissed 

on contest with costs.

21. A decree be drawn accordingly within 15 days from today 

and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on this 

the 22nd day of May, 2013, at Guwahati.

        Civil Judge No. 3,

        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,

Kamrup, Guwahati.
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APPENDIX
Witnesses examined by the Plaintiffs:
1. Sri Gopal Rabidas (PW1)
2. Sri Bipul Das (PW2)
3. Sri Mani Yadav (PW3)
4. Sri Dilip Choudhury (PW4)
5. Sri Ajay Lekharu (PW5)
6. Sri Achyut Kr. Das (PW6)
7. Sri Jayanta Ch. Goswami (PW7)
Documents exhibited by the Plaintiffs:
1. Jamabandis (Exts.1, 1A, 1B, 2)
2. Katcha Patta of K. P. Patta No.126 (old) / 1106 (new) (Ext.3)
3. Land Holding Certificate (Ext.4)
4. Mutation Order dated 28.02.1984 (Ext.5)
5. Revenue Paying Receipts (Exts.6, 6A-6D, 7, 7A-7K)
6. Order dated 26.10.2006 passed in Case No.293m/2006 (Ext.8)
7. Judgment dated 09.01.1995 in T.S. 225/94 (Ext.9)
8. Decree passed in T.S. 225/94 (Ext.10)
9. Enquiry/Demarcation Report dated 26.04.2004 of S. O. (Ext.11)
10. Enquiry/Demarcation Report dated 15.5.2006 of Lat Mandal (Ext.11A)
11. Order dated 11.7.2008 passed in Case No. 76 RA (K)/08 (Ext.12)
12. Trace Map of the suit land (Ext.13)
13. Notice under Section 80, CPC, dated 30.6.2008 (Ext.14)
14. Acknowledgment receipts (Exts.15, 15A-15F)
15. Copy of regd. Sale Deed No.2549/81 dated 21.10.1981 (Ext.16)
16. Certified copy of regd. Sale Deed No.12063/05 (Ext.17)
17. Copy of sale permission dated 15.3.2004 (Ext.18)
18. Copy of NOC for sale issued by GMDA (Exts.19, 19A)
19. Certified copy of Judgment in Revenue Appeal (Ext.20)  
Witnesses examined by the Defendants:
1. Sri Tankeswar Das (DW1)
Documents exhibited by the Defendants:
1. Chitha copy of Dag No. 710/1758 (Ext.A)
2. Trace Map (Ext.B)
3. Report of Settlement Officer dated 30.6.2008 (Ext.C)
4. Report of Settlement Officer dated 7.7.2008 (Ext.D)

 

Civil Judge No. 3,

           Kamrup, Guwahati.
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