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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS.

Tuesday, the 28th day of May, 2013.

Title Suit No. 336 of 2007

Dr. Prasanta Kr. Baruah.........................................................Plaintiff

versus

1. Sri Sailen Sonowal

2. Sri Mayur Talukdar @ Mantu Talukdar

3. Sri Biswajit Das............................................................Defendants

This  suit  coming  on  for  final  hearing  on  29.04.2013  and 

14.05.2013 in presence of:–

Advocate for the Plaintiff: Mr. H. K. Deka, Senior Advocate, with 

Sri Partha Choudhury 

Advocate for the Defendants: Mr. Bhaskar Boruah, Mr. U. Saikia

And  having  stood  for  consideration  to  this  day,  the  Court 

delivered the following judgment:--

J U D G M E N T

1. This is a suit for declaration, cancellation of instrument, 

recovery  of  possession,  realization  of  mesne profit/ 

compensation and for permanent injunction.

2. The  case  of  the  plaintiff,  in  brief,  is  that  he  is  the 

absolute  owner  of  the  suit  property  as  described  in  the 

schedule. He had purchased the said land vide registered sale 
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deed  No.  5718/78  dated  07.07.1978.  The  land  was  duly 

mutated  in  his  name.  In  the  early  part  of  2000,  he 

constructed an Assam Type house and other structures on his 

land after obtaining necessary permission/NOC. In the year 

2003,  he  let  out  the  suit  property  to  the  defendant  no.  1. 

However,  the defendant no.1 stopped paying the rent since 

June, 2006, and thereafter left the suit property handing over 

the same to the defendant no. 2. On 31.07.2006, the plaintiff, 

during his visit to the suit property, found that the defendant 

no. 1 had already left the suit property and the defendant no. 

2 was staying there. The defendant no. 2 claimed that he had 

acquired  the  suit  property  by  purchase.  Thereafter,  the 

plaintiff learnt that the defendant no.1 had manufactured one 

registered  sale  deed  No.  10156/04  dated  21.12.2004  by 

forging  the  signature  of  the  plaintiff.  On  03.08.2006,  he 

lodged an FIR at Dispur P.S. and a case was registered under 

Sections 420/468/471, IPC. The police seized the said sale 

deed  from  the  office  of  the  Guwahati  Sub-Registry.  The 

plaintiff found that his stolen black and white passport size 

signed photograph was affixed in the said forged sale deed. He 

contends  that  he  didn’t  furnish  any  photograph  to  any 

persons  including  the  defendant  no.  1,  and  the  said 

photograph  might  have  been  stolen  or  unauthorisedly 

obtained. Based on the said forged sale deed, the defendant 

no.1 transferred the suit property to the defendant no. 3 by 

executing  a  registered  sale  deed  No.13065/8407/06  dated 

08.08.2006. Hence, this suit.

3. The defendants no. 1 and 3 contested the suit by filing 

written statement. In his written statement, the defendant no. 

1, besides denying the averments made in the plaint, stated 

that  the  plaintiff  sold  out  the  suit  property  to  him  by 

registered sale  deed No.  10156/04 dated 21.12.2004.  After 
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purchase of the said land from the plaintiff, he sold out the 

same on 08.08.2006 to the defendant no. 3 by a registered 

sale deed and handed over possession to him on the same 

day. The defendant no. 1 denied the fact that the defendant 

no. 2 had been staying in the suit property. The defendant no. 

3 also stated in his written statement that he had acquired 

the right, title and interest upon the suit property by virtue of 

sale deed No. 13065/8407/06 dated 08.08.2006 executed by 

the defendant no. 1. 

Issues

4. Based  on  the  pleadings  of  the  parties,  the  following 

issues were framed in this suit: 

(1) Whether the suit is maintainable in its present form?

(2) Whether there is any cause of action for this suit?

(3) Whether the plaintiff has any right, title and interest in the 

suit property?

(4) Whether the plaintiff has actually executed the alleged sale 

deed  No.  10156/04  dated  21.12.2004  in  favour  of  the 

defendant?

(5) Whether the defendant no. 1 has any right to sell/transfer 

the suit land on 08.08.2006 to one Sri Biswajit Das and to 

hand over the possession of the suit land to him, and, if so, 

whether said Sri  Biswajit  Das acquired any right,  title  and 

interest by virtue of said sale?

(6) Whether the defendant no.1 has acquired any right, title 

and interest upon the suit property on the basis of  alleged 

forged sale deed No. 10156/04 dated 21.12.2004?
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(7)  Whether  the  defendant  no.  1  has  transferred  the  suit 

property  or  any part  by  way of  sale  or  any other  mode in 

favour of the defendant no. 2 at any point of time?

(8)  Whether  the  plaintiffs  are  entitled  to  get  the  decree  as 

prayed for?

(9) What relief/reliefs the parties are entitled to get?

5. In  this  suit,  the  plaintiff  examined  himself  and  three 

other  witnesses,  while  the  answering  defendants  examined 

only  themselves.  I  have  gone  through the  pleadings  of  the 

parties and the evidence tendered on record, and perused the 

relevant  documents  and  also  considered  the  submissions 

made by the learned advocates.

Finding upon issue No. 1 with reasons

6. The  answering  defendants  have  not  claimed  in  their 

written  statements  that  the  suit  is  not  maintainable.  They 

have not also raised any matter in their written statements to 

show this suit not to be maintainable. Otherwise also, there is 

nothing in the materials on record to show that this suit is not 

maintainable.  This  issue  is  accordingly  answered  in  the 

affirmative and in favour of the plaintiff. 

Finding upon issue No. 2 with reasons

7. In  this  suit,  the  claim  of  the  plaintiff  is  that  the 

defendant no. 1 had gotten the suit property (belonging to the 

plaintiff) transferred into his name by manufacturing a false 

sale  deed  containing  his  (plaintiff’s)  forged  signatures.  The 

defendant no.1, on the other hand claims that the plaintiff 

had sold him the suit property him in sound mind and body 

by  executing  a  registered  sale  deed.  In  view  of  the  said 

assertions by the respective parties to this suit, I am inclined 
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to hold that there is cause of action for this suit. The issue is 

accordingly decided in favour of the plaintiff.  

Finding upon issues No. 4 and 6 with reasons

8. Both these issues pertain to the alleged sale deed No. 

10156/04 dated 21.12.2004, and, hence, taken up together 

for discussion. The case of the defendant no.1 is that he had 

purchased the suit  property from the plaintiff  by  registered 

sale  deed  No.  10156/04  dated  21.12.2004.  But,  the 

contention  of  the  plaintiff  is  that  the  defendant  no.1  had 

manufactured the said sale deed by forging the signature of 

the plaintiff. Needless it is to say here that in view of Section 

102,  Evidence  Act,  initial  burden was upon the  plaintiff  to 

prove that the said registered sale deed was manufactured by 

forging his  signatures and was hence  void  ab  initio.  In his 

evidence,  adduced  as  PW1,  he  has  reiterated  all  the  facts 

alleged by him in the plaint. He has deposed inter alia that he 

made an enquiry in the office of the Sub-Registry, Guwahati, 

but couldn’t trace out the record of the purported sale deed 

No. 10156/04 [Ext. 17]. Therefore, on 03.08.2006, he lodged 

an FIR [Ext. 14(1)] at Dispur Police Station. The Dispur Police 

Station  registered  Dispur  P.S.  Case  No.  753/06  under 

Sections  420/468/471,  IPC,  which  was  subsequently 

numbered as GR No.4047/06. During investigation, the police 

seized the original sale deed No. 10156/04 dated 21.12.2004 

from the  office  of  the  Guwahati  Sub-Registry  and sent  the 

same to the Director-cum-Chemical Examiner, Directorate of 

Forensic  Science,  Assam,  Kahilipara,  Guwahati,  for 

examination  and  opinion.  After  examination,  the  Director-

cum-Chemical  Examiner,  Directorate  of  Forensic  Science, 

Assam,  Kahilipara,  Guwahati,  sent  a  Report/Opinion 

No.FSL/QDS-108/06 dated 30.10.2008 [Ext. 15(2)] along with 
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relevant  documents  including  the  alleged  sale  deed.  The 

Scientific Officer, Questioned Documents Division, Directorate 

of  Forensic  Science,  Assam, Kahilipara,  Guwahati,  gave his 

opinion  to  the  effect  that  the  person  who  wrote  the  blue 

enclosed writings and signatures stamped and marked as S1 

to  S18 did  not  write  the  red  enclosed  signatures  similarly 

stamped and marked Q1, Q3, Q5, Q7, Q9, Q11, Q13, Q15, Q17, Q19, 

Q21,  Q23,  Q25,  Q27 and Q29.  The blue enclosed hand writings 

and signatures stamped and marked S1 to S18 [Ext. 18(1) and 
18(2)] are the writings and signatures of the plaintiff whereas 

none of the red enclosed writings and signatures stamped and 

marked as Q1 to Q30 [Ext. 17(1) to 17(30)] on the alleged sale 

deed No. 10156/04 dated 21.12.2004 are his signatures and 

endorsement.

9. With  a  view  to  proving  the  said  Report/Opinion,  the 

plaintiff  has  examined  one  Sri  Minendra  Narayan  Borah 

(PW4), the Deputy Director, Directorate of Forensic Science, 

Assam,  Kahilipara,  Guwahati,  who  is  also  the  in-charge  of 

Questioned Documents Division. He has stated that on the 

relevant  date  he  was  working  as  Sr.  Scientific  Officer  in 

Questioned  Documents  Division.  He  has  deposed  that  the 

signatures of the plaintiff and the defendant no.1 in the sale 

deed  were  examined  with  the  specimen  signatures.  The 

signatures in the sale  deed were marked as Q1 to Q30.  The 

specimen signatures of the plaintiff were marked as S1 to S18. 

The admitted writings of the plaintiff were marked as A1 to A12. 

The specimen signatures of the defendant were marked as S19 

to S29. After examination, Sri Mukul Kuli, the then Scientific 

Officer,  Questioned  Documents  Division,  Directorate  of 

Forensic  Science,  submitted  his  Report/Opinion.  He  (PW4) 

has proved the Report/Opinion exhibited as  [Ext. 15(2)].  He 

has  further  deposed  that  Sri  Mukul  Kuli  has  the  requisite 
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expertise  in  the  subject  of  questioned  documents  and  has 

examined many such documents. It, thus, appears that the 

plaintiff  has  established  the  fact,  with  the  aid  of  expert 

opinion, that he had not signed the alleged sale deed. It is 

needless to mention here that the defendant no. 1 has not 

been able to impeach the credibility of the said expert witness.

10. Let me now come to the evidence of defendant no. 1. He 

has deposed in his cross-examination, as DW1, that at the 

time  of  execution  of  the  said  sale  deed  Saurav  Dihingia 

(Advocate)  and  Pradip  Sarma  were  present.  But  he  has 

admitted that he has not cited Saurav Dihingia and Pradip 

Sarma as his witnesses in this suit. On perusal of the said 

sale deed (Ext.17), it appears that there are signatures of the 

said two witnesses therein. In order to prove the execution of 

the  sale  deed  in  question,  it  was  incumbent  upon  the 

defendant no.1 to examine them in support of his case. But, 

he  has  refrained  from  doing  so.  Consequently,  an  adverse 

inference  as  per  Section  114(1)(g)  of  the  Evidence  Act  can 

validly be drawn against him. This apart, he has admitted in 

his cross-examination that in the schedule of the sale deed 

[Ext.17] there  is  no  mention  of  the  existing  Assam  Type 

house. It is an admitted fact that the Assam Type House of 

the plaintiff was already there when the defendant no.1 had 

taken possession of the suit property. Had the suit property 

really  been sold  out  to  the  defendant  no.1 by the  plaintiff, 

certainly  there  should  have  been  mention  of  the  existing 

Assam Type House in the schedule of the sale deed. One more 

fact  which  is  worth  stating  here  is  that  on  one  hand  the 

defendant no. 1 has denied the factum of his occupying the 

suit  property  on  monthly  rent,  on  the  other  hand  he  has 

deposed that  he  had taken possession of  the  house  of  the 

plaintiff in February, 2003. But, the sale deed in question is 
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dated 21.12.2004, and so a pertinent question arises as to in 

what capacity he had been staying in the suit property from 

February, 2003, till  the date of the alleged execution of the 

said sale deed. It will not be out of place to mention here that 

there is no particular mention in the said sale deed to the 

effect that the vendor had already handed over possession of 

the suit property to the purchaser in February, 2003.

11. In  view  of  the  above,  I  am  inclined  to  hold  that  the 

plaintiff did not execute the alleged sale deed No. 10156/04 

dated  21.12.2004  in  favour  of  the  defendant  no.  1. 

Consequently, the said sale deed did not confer any right, title 

and interest over the suit property in favour of the defendant 

no. 2. The issues at hand are accordingly decided in favour of 

the plaintiff.

Finding upon issue No. 3 with reasons

12. The  plaintiff  has  stated  in  his  pleading  as  well  as 

evidence-on-affidavit that he is the absolute owner of the suit 

property. The land in question was purchased by him from Sri 

Nagendra  Chandra  Hazarika,  Bhawarilal  Jain,  Bhawarilal 

Pandey  and  Ghisa  Lal  Jain  vide  registered  sale  deed  No. 

5718/78 dated 07.07.1978.  He has  exhibited the  said  sale 

deed in original  as  Ext.  2.  After  purchase  of  the  land,  the 

plaintiff  mutated  his  name  in  the  Revenue  records.  In  the 

early part of 2000, he constructed an Assam Type house and 

other  structures  on  his  land  after  obtaining  necessary 

permission/NOC from the GMDA. Thereafter, he installed one 

jet  pump  with  a  bore  hole  for  drawing  water  from 

underground. The said Assam Type house was duly assessed 

by  the  GMC  under  Holding  No.  5157  of  Ward  No.  57. 

Subsequently,  he  built  one  40  feet  ×  15  feet  temporary 

structure  with  C.I.  sheet  roofing  and  tarza wall  on  the 
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backyard  of  the  Assam Type  house.  He  obtained electricity 

connection in his Assam Type house.

13. The  answering  defendants  have  not  denied  the  above 

facts in their written statements. Their only contention is that 

the plaintiff had sold the suit property to the defendant no. 1 

by  executing  a  registered  sale  deed  No.  10156/04  dated 

21.12.2004 in his  favour.  But,  in  view of  my finding upon 

issues No. 4 and 6, I am not inclined to believe this contention 

of  the  defendant  no.  1.  Therefore,  I  have  no  hesitation 

whatsoever in arriving at the decision on this issue that the 

plaintiff has right, title and interest over the suit property. The 

issue is accordingly answered in favour of the plaintiff.   

Finding upon issue No. 5 with reasons

14. In  view  of  my  finding  on  issues  No.  4  and  6,  I  am 

inclined  to  hold  that  the  defendant  no.  1  had  no  right  to 

sell/transfer the suit property to Sri Biswajit Das and to hand 

over  the  possession  of  the  suit  land  to  him.  The  issue  is 

accordingly answered in favour of the plaintiff.

Finding upon issue No. 7 with reasons

15. The instant issue is as to whether the defendant no. 1 

had transferred the suit property or any part thereof by way of 

sale or any other mode in favour of the defendant no. 2 at any 

point  of  time.  I  am  not,  however,  inclined  to  discuss  this 

issue, for, it is insignificant and any finding thereupon is not 

at all necessary for the decision of this suit. More so, I have 

already arrived at my finding on issue No.3 by concluding that 

the  plaintiff  did  not  execute  the  alleged  sale  deed  No. 

10156/04 dated 21.12.2004 in favour of the defendant no. 1, 

and,  hence,  any  transfer  made  by  the  defendant  no.  1  in 
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favour of the defendant no. 2, by whatever mode, would be 

void, inoperative and not binding upon the plaintiff.

Finding upon issues No. 8 and 9 with reasons

16. In  view  of  the  foregoing  discussion,  the  plaintiff  is 

entitled to all the reliefs as prayed for in this suit, except the 

relief  for  realization  of  mesne profits/compensation.  Be  it 

stated that  the  plaintiff  has not  adduced any documentary 

evidence in support of the fact that the suit property was let 

out to the defendant no. 1 at a monthly rent of Rs.4,000/- per 

month and the latter paid the monthly rent till the month of 

May, 2006. The issues at hand are answered accordingly.

Order

In the result, the suit is partly decreed on contest with 
costs.

The plaintiff is entitled to the following reliefs in this suit:

(1)  declaration  of  his  right,  title  and  interest  over  the  suit 

property; 

(2)  declaration  that  the  Sale  Deed  No.  10156/04  dated 

21.12.2004  and  the  Sale  Deed  No.  13065/8407/06  dated 

08.08.2006 are  void  ab  initio conferring  no  right,  title  and 

interest upon the defendants over the suit property and are 

liable to be cancelled;

(3) direction to the defendants to deliver up the registered Sale 

Deed No. 10156/04 dated 21.12.2004 and the registered Sale 

Deed No. 13065/8407/06 dated 08.08.2006 for the purpose 

of cancellation; 
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(4)  recovery  of  possession  of  the  plaintiff  upon  the  suit 

property by evicting the defendants therefrom and removing 

their men and materials therefrom;

(5) permanent injunction restraining the defendants and their 

men, etc.  from interfering with the peaceful  enjoyment and 

possession of the plaintiff upon the suit property; and

(6) costs of the suit.

A precept be sent to the Sr.  Sub-Registrar,  Guwahati  Sub-

Registry Office, for favour of cancellation of the registered Sale 

Deed No. 10156/04 dated 21.12.2004 and the registered Sale 

Deed No. 13065/8407/06 dated 08.08.2006.

A decree be drawn accordingly within 15 days from today and 

the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on this 

the 28th day of May, 2013, at Guwahati.

      Civil Judge No. 3,
      Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Dr. Prasanta Kr. Baruah (PW1)
2. Sri Bedanta Kr. Baruah (PW2)
3. Sri Nitul Ch. Das (PW3)
4. Sri Minendra Narayan Baruah (PW4)

Documents exhibited by the Plaintiff:
1. Certified copy of Sale Deed No. 5718/78 dated 07.07.1978 (Ext.1)
2. Original of Sale Deed No. 5718/78 dated 07.07.1978 (Ext.2)
3. Mutation Order dated 11.12.1986 (Ext.3)
4. Jamabandi of suit Patta  (Ext.4)
5. Revenue Paying Receipts (Ext. 5 series)
6. Receipt dated 03.02.2000 issued by GMDA (Ext.6)
7. NOC issued by GMDA (Ext.7)
8. Approved Plan and Notice of Assessment issued by GMC [Exts. 8(1) and 8(2)]
9. GMC Tax paying receipts (Ext. 9 series)
10. Electricity Bill etc. (Ext.10 series)
11. Order dated 12.08.2006 in Mutation Case No. 252/06 (Ext.11)
12. Letter sent to Secy., GMC, and Assessment Sheet (Ext.12 series)
13. Regd. Deed of Power of Attorney (Ext.13)
14. FIR and Order-Sheets [Exts. 14(1) and 14(2)]
15. Forwarding Letter to FSL and Report/Opinion of FSL [Exts. 15(1) and 15(2)]
16. Certified copies of Seizure List and Charge Sheet [Exts. 16(1) and 16(2)]
17. Original alleged Sale Deed No. 10156/04 dated 21.12.2004 (Ext.17)
18. Red enclosed writings and signatures stamped and marked as Q1 to Q30 (Ext. 17 
series)
19. Enclosed documents containing the blue enclosed writings and signatures 
stamped and marked S1 to S18 [Ext. 18(1) and 18(2)]
20. Order of Settlement Officer (Ext. 19)
21. Katcha Patta (Ext. 20)
22. Certified copy of alleged regd. Sale Deed No. 13065/8407/06 (Ext. 21)
23. Original of Sale Deed Ext. 21 (Ext. 22)
24. Photocopy of Sale Deed Ext. 21 (Ext. 23)  

Witnesses examined by the Defendants:
1. Sri Sailen Sonowal (DW1)
2. Sri Biswajit Das (DW2)

Documents exhibited by the Defendants:
1. Photocopy of Permission dated 11.08.2004 (Ext. A)
2. Katcha Patta (Ext. B)
3. Land Revenue payment receipt (Ext. C)
4. GMC Tax receipt dated 14.08.2006 (Ext. D)

 

Civil Judge No. 3,
           Kamrup, Guwahati.
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