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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Monday, the 11th day of November, 2013

Title Suit No. 11 of 2002

M/s Emjay Capfin Pvt. Ltd.....................................Plaintiff

versus

1. Jindal Spicy Foods Tech Ltd.
2. Sona Spicy Foods Tech Ltd.
3. Sona Spices Pvt. Ltd.
4. Shri Girdhari Lal Jindal
5. Shri Rajeev Jindal
6.  Shri  Ghan  Shyam 
Patel.................................Defendants

7. Shri Prakash Sikaria........................Proforma defendant

This  suit  coming  on  for  final  hearing  (arguments)  on 
29.07.2013,  05.08.2013,  06.08.2013,  06.09.2013  and 
04.10.2013 in presence of:–

Advocate for the Plaintiff: Shri B. K. Jain 
Advocate for the Defendants: Shri G. Misra

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This  is  a  suit  for  declaration  and  for  realisation  of 
security deposit, interest, pending claims and compensation 
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from the defendants as well  as for permanent injunction. 
The respective cases of both the sides as per their pleadings 
are narrated in the table below: 

Plaintiff’s case Defendants’ case

1.  The  plaintiff  and  the  defendant  no.  1 
entered into a consignment agency agreement 
dated  15.11.1999  whereby  the  plaintiff  was 
appointed a consignee agent of the defendant 
no.  1  for  N.E.  Region  from  15.11.1999  to 
15.11.2000  for  carrying  out  sales  of  “Rich” 
brand  of  spices.  Though  the  agreement  was 
signed between the plaintiff and the defendant 
no. 1, the business of the plaintiff was carried 
on  with  all  the  three  defendant  companies, 
collectively  known  as  Sona  Group  of 
Companies.

1.  The  defendants  admitted  the 
said averments.

2. Contrary  to  the  spirit  of  consignment 
agency agreements in general, the defendants 
insisted that  prior  to transfer  of  stocks from 
Chandigarh  to  Guwahati  the  plaintiff  should 
send the money in advance to cover the value 
of the goods so despatched to Guwahati. After 
paying  the  value  of  the  goods,  the  plaintiff 
became the sole owner of those goods and the 
goods up to the paid up amount became the 
full  and  absolute  property  of  the  plaintiff. 
Right from the beginning, the defendants did 
not  adhere  to  their  part  of  the  obligations 
under the agreement and other understandings, 
practice  and procedures  (as  narrated  in  para 
7). Despite several pleas and requests made by 
the plaintiff, the defendants kept on avoiding 
their obligations under the agreement.

2.  Besides  denying  the  said 
averments,  the  defendants  stated 
that:

In  compliance  with  the 
consignment  agency  agreement 
dated  15.11.1999,  the  defendant 
no.  1  used  to  send  its 
goods/products to the plaintiff and 
also  used  to  pay  the  rent, 
insurance  charges,  labour 
expenses  and  consignee  agent 
commission.  But,  the  plaintiff 
failed  to  submit  the  monthly 
statement  of  sales  and  stocks 
position.  That  apart,  the  plaintiff 
raised  false  claims  regarding 
expenses  which  were  disallowed 
by the defendant no. 1. Thereafter, 
the  plaintiff  illegally  stopped  the 
despatches/sales of the products of 
the defendant no. 1 in the month 
of November, 2000. 

3. As the plaintiff expressed its unwillingness 
to  continue  under  the  existing  arrangement 
and insisted upon the defendant no. 4 to clear 
the  up-to-date  claims  of  the  plaintiff,  the 
defendant  no.  4  visited  Guwahati  in  the 
second  week  of  January,  2001,  for  full  and 
final settlement of claims of the plaintiff. On 
15.01.2001, a  meeting was held wherein the 
defendant  no.  4 in his capacity as Chairman 
cum  M.D.  of  the  defendant  no.  1  and  as 
authorized representative of defendants no. 2 

3.  Besides  denying  the  said 
averments,  the  defendants  stated 
that:

In  the  statement  of  settlement  of 
accounts  prepared  on  16.01.2001 
pursuant  to  the  meeting  held 
between the defendant  no.  4  and 
the  Director  of  the  plaintiff  in 
Guwahati  on  15.01.2001,  the 
defendant no. 4 had clearly written 
that the same was “subject to the 
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and  3  arrived  at  an  understanding  with  the 
Director  of  the  plaintiff  in  the  matter  of 
settlement  of  accounts  from  01.12.1999  to 
15.01.2001.  The account  figures  of  both  the 
sides  were  compared  and  reconciled  and 
ultimately final figures were worked out and 
in course of such discussion, in order to end 
the  differences  once  and  for  all,  some 
adjustments as detailed in para 8 of the plaint 
were  arrived  at,  including  the  terms  to 
terminate  the  previous  agreement  and  to 
negotiate  the  terms  and  conditions  with 
respect  to  the  new  agreement  for  the  year 
2001-2002.  The  proceedings  of  15.01.2001 
were  recorded  and  reduced  into  writing. 
Thereafter,  on  16.01.2001,  an  MoU  was 
signed between them containing the terms and 
conditions  to  be  stipulated  in  the  aforesaid 
new  agreement  for  2001-2002  and  in  the 
meantime  to  follow  the  said  terms  and 
conditions  till  new  agreement  is  finally 
executed.  On  finalization  of  accounts  on 
15th/16th of  January,  2001,  it  was  mutually 
found and agreed that the plaintiff was liable 
to pay only Rs. 25,73,839.65 to the defendant 
no. 1 towards full and final settlement of all 
the  accounts  relating  to  the  Sona  Group  of 
Companies. The defendant no. 4 with the help 
of his staff meticulously verified the accounts 
lying in the Guwahati office of the defendant 
no.  1  and  thereafter  physical  verification  of 
the stocks lying in the godown of the plaintiff 
was done and the value of the stock came to 
Rs.  40,77,682.92,  and  after  deducting  Rs. 
25,73,839.65 being the full and final balance 
payable by the plaintiff to the defendants from 
the  said  value,  the  balance  amount  of  Rs. 
15,03,843.27 was deemed to have been paid 
by the plaintiff to the defendant no. 1 towards 
the  value  of  the  said  stocks.  The  aforesaid 
final  figures  were  agreed  upon  and  the 
statement  showing  the  agreed  figures  were 
also prepared on 16.01.2001, in addition to the 
aforesaid MoU, which was duly signed by the 
Director  of  the  plaintiff  and  given  to  the 
defendant no. 4 for his signature on behalf of 
the defendant no. 1, but with ulterior motive 
the defendant no. 4 did not immediately sign 
and took the same with him on the pretext that 
the contents of the same would be typed out 
on the letter  pad of the defendant  no.  1 and 
given to  the  Director  of  the  plaintiff  on the 
next day, to which the Director of the plaintiff 
in  good  faith  agreed,  but  requested  the 
defendant no. 4 for making a copy of the same 

verification  of  Head  Office 
account”. After verification of the 
Head  Office  account  of  the 
defendant no. 1, it was found that 
the  accounts  settlement  sheet 
dated  16.01.2001  was  absolutely 
incorrect  and  the  plaintiff  was 
duly  intimated  that  the  stocks 
lying with the plaintiff was about 
Rs.  58,67,746.43  as  on 
16.01.2001,  much  higher  than  it 
was  stated  in  the  accounts 
settlement sheet dated 16.01.2001. 
So,  the  defendant  no.  1  had 
cancelled  the accounts  settlement 
sheet  dated  16.01.2001  and 
informed the plaintiff through the 
letter dated 24.1.2001. It is denied 
by the defendants that the plaintiff 
was  liable  to  pay  only  Rs. 
25,73,839.65 to the defendant no. 
1 towards full and final settlement 
of all the accounts relating to the 
Sona Group of Companies. When 
the  defendant  no.  4  came  to 
Guwahati  on  15.01.2001,  no 
account was available in Guwahati 
for scrutiny and so he received the 
account  settlement  sheet  dated 
16.01.2001  “conditionally” 
subject  to  verification  of  Head 
Office  accounts.  The  aforesaid 
amount of Rs. 3,843/- was paid to 
the  plaintiff  as  per  their  demand 
only to save food products stocks 
from getting destroyed so that the 
plaintiff  may  start  despatches  of 
the  food  products  to  their 
customers.  It  was  only  after 
reaching  Chandigarh  that  the 
defendant  no.  4  had  found  that 
there was a huge difference worth 
Rs.  18,00,000/-  between  the 
despatch  record  of  the  defendant 
no. 1 and the accounts settlement 
sheet  dated  16.01.2001.  So,  the 
defendant no. 1 had cancelled the 
accounts  settlement  sheet  dated 
16.01.2001 and also cancelled the 
MoU dated 16.01.2001 which was 
prepared  by  the  plaintiff  with 
mala  fide intention  and  on  the 
basis  of  wrong  statement  of 
settlement of accounts.   
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for his record and accordingly the Director of 
the plaintiff made a copy of the contents of the 
statement  therein  contained  showing  the 
agreed  figures  as  prepared  in  the  manner 
aforesaid  (document  no.  4).  But,  on 
17.01.2001,  the  defendant  no.  4,  instead  of 
giving to  the plaintiff  the typed copy of the 
contents of the document no. 4 duly signed by 
him,  gave  to  the  plaintiff  a  letter  dated 
17.01.2001  signed  by  Mr.  R.  Debojo,  on 
behalf  of  the  defendant  no.  1,  and  did  not 
return the original copy of the document no. 4 
to  the plaintiff  even on his request  to do so 
saying that when everything is reflected in the 
said  letter  dated  17.01.2001,  so  what  is  the 
necessity  of  returning the  same.  Along with 
the said letter dated 17.01.2001, the defendant 
no. 1 also enclosed a cheque for Rs. 3,843/- 
being the balance amount of Rs. 15,03,843.27 
as rounded off, after deducting Rs. 15,00,000/- 
on account of new security deposit of plaintiff 
with  the  defendant  no.  1.  The  system  of 
business followed before 15.01.2001 and after 
15.01.2001  i.e.  since  when  consignment 
agency  system  is  followed  is  given  in  para 
11(a)  to  11(g)  of  the  plaint.  As  the  new 
agreement  for  the  year  2001-2002  was  not 
prepared  and/or  executed  as  aforesaid,  the 
practical  functioning  of  the  plaintiff  as 
consignee  agent  of  the  defendants  after 
16.01.2001 remained on the basis of the terms 
and  conditions  mentioned  in  the  said  MoU 
together  with  the  additional  terms  and 
conditions  mentioned above in para 11(a) to 
11(g) of the plaint. 

4.  The  defendants  however  started  acting 
indifferently  and  just  after  10  days  of  the 
aforesaid  settlement  the  defendants  by  their 
letter dated 25.01.2001 informed the plaintiff 
that  they  had  charged  an  amount  of  Rs. 
4,86,809.69 as sales tax upon the stocks of Rs. 
40,77,682.92 which was lying in the godown 
of  the  plaintiff  as  on  15.01.2001.  The 
defendants thus started charging unwarranted 
sales tax and that too in advance.  Again, by 
letter  dated  21.03.2001,  the  defendants 
deliberately made certain false claims for the 
amount  already  settled  on  15.01.2001.  In 
reply,  the  plaintiff,  vide  its  letter  dated 
15.04.2001,  informed  the  defendants  that  as 
all  the matters upto 15.01.2001 were settled, 
so  the  plaintiff  should  not  be  unnecessarily 
harassed. As the defendants failed to pay any 
heed to several requests and reminders of the 

4.  Besides  denying  the  said 
averments,  the  defendants  stated 
that:

One  of  the  employees  of  the 
plaintiff,  Shri  Rajeev  Debojo,  in 
collusion  with  the  plaintiff, 
fabricated  the  records  in 
Guwahati,  and  with  mala  fide 
intention the plaintiff again in the 
month  of  May,  2001  stopped 
despatches  of  the  food  product 
stocks  of  the  defendant  no.  1 
company.  The  said  stocks  were 
perishable  in  nature  and  so  the 
defendant  no.  1  suffered  a  great 
loss  in  finance  and  reputation 
which  compelled  it  to  cancel  the 
consignment  agency  agreement. 
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plaintiff  to  clear  its  outstanding  dues,  the 
Director  of  the  plaintiff  communicated  his 
unwillingness  to  continue  as  their  consignee 
agent  over  telephone.  This  was  accepted  by 
the  defendants  vide  their  letter  dated 
11.06.2001.  In  the  said  letter,  the  defendant 
no.  4  alleged  that  he  had  signed  the  MoU 
without  consulting  his  accounts  department 
and  settled  the  accounts  subject  to 
verification.  By  another  letter  dated 
12.06.2001, the defendant no. 4 made certain 
false claims against the plaintiff with a view to 
holding the plaintiff solely responsible for all 
losses and damages to the defendants. 

The defendant no. 1 wrote a letter 
to  the  plaintiff  on  11.06.2001 
mentioning that  the stocks in  the 
hands  of  the  plaintiff  were  three 
times the security amount  and as 
such  the  defendant  company  can 
refund  the  security  only  after 
liquidation  of  the  entire  stocks 
lying  under  the  control  of  the 
plaintiff.  In  the  said  letter  three 
options were given to the plaintiff 
to  sort  out  the  problems  but  the 
plaintiff  rejected  the  proposal  by 
sending  a  FAX  message  on 
11.06.2001.  As  the  plaintiff  had 
already  stopped  despatches  of 
goods  which  would  result  in 
damage  of  the  stocks  being 
perishable in nature the defendant 
no.  4  once  again  requested  the 
plaintiff  to  come  to  an  amicable 
settlement of the issue by resorting 
to  one  of  the  proposals  given  in 
the letter dated 11.06.2001 but the 
plaintiff did not pay any heed to it. 

5.  The  defendant  no.  4  again  came  to 
Guwahati on 18.06.2001 and induced Vikash 
Sarawgi,  the  Director  of  the  plaintiff,  to 
reconcile  the  matter  through  the  proforma 
defendant no. 7 who has been acting as C & F 
Agent  of  the  defendants  for  Sona  Brand 
Spices  since  1997,  to  which  the  plaintiff 
agreed  and  accordingly  a  tripartite  meeting 
was held on 18.06.2001 comprising the said 
Director of the plaintiff,  the defendant no. 4 
and proforma defendant no. 7, wherein it was 
mutually agreed to discontinue the business in 
verbal  terms  and  conditions  agreed  to  be 
subsequently put in writing as follows:

(a)  The defendant  no.  4 shall  issue 17 post-
dated cheques (except one) all in favour of the 
plaintiff  and  hand  over  the  same  to  the 
proforma  defendant  no.  7  as  follows:  15 
cheques for Rs. 1,00,000/- each on account of 
refund of  security  deposit;  1  cheque for  Rs. 
83,664/-  being towards  interest  thereon after 
deducting tax at source; and 1 cheque towards 
full and final settlement of the claims of the 
plaintiff from 17.01.2001 to 18.06.2001.

(b) The proforma defendant no. 7 shall hand 
over  15  cheques  of  Rs.  1,00,000/-  each 
together  with the 16th cheque of  the  interest 
amount thereon to the plaintiff immediately on 

5.  Besides  denying  the  said 
averments,  the  defendants  stated 
that:

The  plaintiff  with  a  dishonest 
intention  again,  in  the  month  of 
June,  2001,  stopped  the 
despatching  of  the  food 
products/stocks  of  the  defendant 
no.  1.  The  food  products/stocks 
worth Rs.  60,00,000/-  were lying 
in  trust  in  the  custody  of  the 
plaintiff.   So the defendant no. 4 
came to Guwahati again to resolve 
the  dispute.  The  proforma 
defendant  no.  7,  an  agent  of  the 
defendant no. 1, agreed to act as a 
mediator  for  the  settlement  of 
accounts  with  the  plaintiff.   He 
undertook to stand as guarantor on 
behalf  of  the  plaintiff  and  after 
discussion  it  was  agreed that  the 
defendant no. 1 would give post-
dated cheques as security for the 
refund  of  Rs.  15,00,000/-  which 
was credited to the account of the 
plaintiff  at the time of settlement 
in  January,  2001,  and  the 
proforma  defendant  no.  7  would 
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release  of  the  entire  stock  of  goods  lying 
under its lock and key in its godown and the 
remaining  cheque  after  full  and  final 
settlement of the claims of the plaintiff from 
17.01.2001  to  18.06.2001,  which  shall  be 
settled within 15 days from 18.06.2001.

(c) The proforma defendant no. 7 shall appoint 
chartered  accountant  at  Guwahati  for  the 
purpose of verifying  the records of both the 
parties  from  17.01.2001  to  18.06.2001  in 
order to arrive at full and final settlement of 
accounts to determine their respective claims.

The defendant no. 4 signed 15 nos. of cheques 
of Rs. 1,00,000/- each against the agreed 17 
nos. of cheques and handed them over to the 
proforma  defendant  no.  7.  As  per  the 
understanding,  two  agreements  were  drafted 
within the following 5-6 days on non-judicial 
stamp papers already lying with the proforma 
defendant  no.  7  containing  all  terms  and 
conditions  verbally  agreed  and  some  other 
terms  and conditions  also.  In  the  meantime, 
the plaintiff  had released a major portion of 
the  stocks  in  favour  of  the  defendants,  and 
finding  the  situation  in  their  favour,  the 
defendant  no.  4  did  not  furnish  those 
agreements with his signatures to the plaintiff, 
and  instead  of  allowing  the  proforma 
defendant  no.  7  to  hand  over  the  aforesaid 
cheques to the Director of the plaintiff, got a 
clause entered in the terms and conditions to 
the  effect  that  the  plaintiff  shall  present  the 
cheques only after final settlement of accounts 
between the parties to be completed within 15 
days. Accordingly, the proforma defendant no. 
7 did not immediately hand over the cheques 
to the plaintiff and instead told its Director to 
wait for 15 days for full and final settlement 
and asked both the parties to immediately give 
him all the required papers for finalising the 
settlement  between  them.  In  compliance 
thereof,  the  plaintiff  gave  all  the  papers  to 
proforma  defendant  no.  7.  However,  the 
defendants  avoided  doing  so  in  spite  of 
repeated  requests  made  by  proforma 
defendant  no.  7  (from  30.06.2001  to 
03.10.2001) as well as the plaintiff. Instead of 
doing so, the defendants admittedly went on 
asking  for  copies  of  old  records  from 
01.12.1999  to  14.01.2001  to  raise  false 
disputes  and  delay  the  refund  of  security 
deposit and to withhold the legitimate dues of 
the  plaintiff.  As  a  result,  the  proforma 
defendant no. 7 failed to make any settlement. 

stand  as  guarantor  for  the 
settlement  of  accounts  and  the 
returning  of  the  entire 
goods/stocks to the defendant no. 
1  which  were  lying  with  the 
plaintiff. The defendant no. 1 gave 
advanced  cheques  for  Rs. 
15,00,000/-  (of  Rs.  1,00,000/- 
each) in favour of the plaintiff to 
the  proforma  defendant  no.  7. 
Those cheques were to be handed 
over  by  the  proforma  defendant 
no. 7 to the plaintiff only after the 
reconciliation  of  complete  stocks 
and settlement of accounts as per 
the records of the defendant no. 1. 
In  pursuance  of  the  said 
agreement,  further  meeting  took 
place  and  it  was  settled  that  the 
accounts  of  both  the  parties  will 
be  finalized  by  the  chartered 
accountant and only thereafter the 
cheques would be handed over to 
the plaintiff.  The same was again 
put in writing in the form of letter 
dated 22.06.2001 addressed to the 
proforma  defendant  no.  7.  The 
plaintiff,  in  the  meanwhile, 
despatched  some  packages  of 
allegedly  damaged  goods  to  the 
factory of the defendant  no.  1  at 
Lalru (Punjab). It was found that 
those  packages  contained  empty 
bottles,  bricks  and  stones,  etc. 
apparently intended to show more 
weight  and  value.  The  defendant 
no. 1 on being highly dissatisfied 
with  the  conduct  of  the  plaintiff 
wrote a letter dated 27.06.2001 to 
the plaintiff mentioning about the 
said  manipulations/frauds  and 
asking the Director of the plaintiff 
to come to Chandigarh and reach 
there  before  the  arrival  of  the 
trucks so that open delivery could 
be  taken  of  the  damaged  stocks 
and the accounts could be audited 
for  full  and final  settlement.  But 
none  from the  plaintiff  company 
turned  up.  Therefore,  under 
compelling  circumstances,  the 
defendant  no.  1  instructed  its 
banker to stop payment of the said 
cheques which were given to the 
proforma defendant no. 7. But, in 
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Some  quantities  of  goods  received  by  the 
plaintiff  as  damage  in  transit  and  also  the 
goods which  crossed  the  date  of  expiry  etc. 
were  required  to  be  transported  to  the 
defendants  at  Chandigarh.  Accordingly,  on 
23.06.2001,  the  defendants  arranged  two 
trucks  through  Reliance  Transport  of  India, 
Guwahati,  and  thereby  they  took  away  the 
major  portion  of  the  damaged  and  expired 
goods  worth  Rs.  13,00,000/-  in  all  in  the 
supervision  of  the  defendant  no.  6.   The 
remaining  quantity  of  goods  worth  Rs. 
3,00,000/- were carried by the representatives 
of  the  defendants  to  the  godown  of  the 
proforma defendant no. 7. At this stage, when 
the defendant no. 4 successfully fulfilled his 
ulterior  motive  of  getting  the  whole  stock 
transferred,  the defendant no.  4 by his letter 
dated 27.06.2001 fabricated and concocted yet 
another  story  alleging  inter  alia that  the 
plaintiff has despatched the damaged stocks to 
their  works  at  Lalru,  packed  empty  bottles, 
bricks, stones, etc. to create more weight and 
value  and the plaintiff  was advised to reach 
there  before  reaching  the  damaged  stock 
loaded  truck so  that  open delivery  could  be 
possible before the plaintiff and on the failure 
thereof  to  hold  the  plaintiff  liable.  It  is 
pertinent  to mention here that the said letter 
dated 27.06.2001 was posted by the defendant 
from Guwahati G.P.O. on 28.06.2001 and was 
received by the plaintiff  on 29.06.2001. The 
aforesaid  goods  were  received  by  the 
defendants  on  30.06.2001  itself,  leaving  no 
time  to  the  plaintiff  to  reach  Chandigarh  to 
take open delivery of the said goods, and such 
act  clearly proves  the  ulterior  motive  of  the 
defendant no. 4. Under the circumstances, the 
plaintiff  had  no  alternative  but  to  make 
repeated  requests  to  the  proforma  defendant 
no. 7, who was kind enough to consider the 
request  of  the  plaintiff  and  by  letter  dated 
03.10.2001 addressed to the defendant no. 4, 
with  copy  to  the  plaintiff,  was  pleased  to 
release the said 15 cheques of rupees 15 lakhs. 
The defendant no. 4 stopped payment of the 
said  15  cheques  immediately  on  28.06.2001 
itself.  In spite of the aforesaid full  and final 
settlement  dated  15th/16th January  2001,  the 
transfer of the custody of the stocks from the 
plaintiff  for  the  defendants  and  repeated 
requests and reminders of the plaintiff to the 
defendants for clearing the outstanding dues, 
the  defendants  have  turned  deaf  ears  and 
instead  proceeded  to  settle  afresh  the  same 

spite of clear direction given to the 
proforma defendant no. 7 to return 
the  cheques,  the  proforma 
defendant no. 7, in collusion with 
the plaintiff, handed over the said 
15 cheques to the plaintiff. As no 
settlement  was arrived  at  on  15th 

or  16th of  January,  2001,  due  to 
huge difference of stocks found as 
per  the  records  of  the  defendant 
no.  1 company in its  head office 
and  the  plaintiff  company,  the 
handing over of the said cheques 
for  Rs.  15,00,000/-  by  the 
proforma  defendant  no.  7  to  the 
plaintiff does not arise at all. The 
above  mentioned  cheques  were 
not  valid  for  encashment.  The 
above cheques were not given to 
the  plaintiff  against  any  liability 
but  were  given  to  the  proforma 
defendant  no.  7 as guarantor  and 
only after  getting  assurance from 
him  and  on  conditions  as 
mentioned  in  the  letter  dated 
18.06.2001 of the defendant no. 1 
to  the  proforma defendant  no.  7. 
The defendant no. 1 had also filed 
a civil suit being Suit No. 54/02 in 
the  court  of  the  Civil  Judge 
(Senior  Division),  Chandigarh, 
against  the  plaintiff  and  the 
proforma  defendant  no.  7  for 
rendition  of  accounts  against  the 
plaintiff in respect of the supplies 
made by the defendant no. 1 to the 
plaintiff up to 30.06.2001 and also 
to  calculate  the  amount  due  and 
payable  to  the  defendant  no.  1. 
The  above  suit  is  pending 
disposal.  The  plaintiff,  in 
connivance  with  one  Rajeev 
Debojo,  the  employee  of  the 
defendant  no.  1,  fabricated  the 
records  for  wrongful  gain.   The 
plaintiff  and  the  said  Rajeev 
Debojo  fabricated  the  plaintiff’s 
documents  no.  4,  5  and  6  to 
support  their  prepared  accounts 
settlement sheet dated 16.01.2001. 
The  said  Rajeev  Debojo  also 
fabricated  the  letter  pads  of  the 
defendant no. 1 for wrongful and 
illegal gain. The plaintiff with the 
said  Rajeev  Debojo  cheated  and 
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arbitrarily  by  appointing  their  chartered 
accountant at Chandigarh, who in turn by his 
letter dated 16.10.2001 demanded documents 
and papers from the plaintiff from beginning 
till end, which being absolutely illegal cannot 
be  allowed  in  the  eyes  of  law.  In  reply 
whereof,  the  plaintiff  by  its  letter  dated 
17.12.2001 clearly informed the said chartered 
accountant  of  the  defendants  that  all  the 
required papers have already been submitted 
regularly by the plaintiff to the defendants and 
even  duplicate  copies  of  many  papers  as 
sought  by the  defendants  have  already been 
furnished and so it is not possible to meet their 
repeated  and  never  ending  demand  of 
duplicate copies. It was also informed to him 
by the same letter  that  since the matter  was 
initially decided in the presence of proforma 
defendant  no.  7  to  appoint  one  chartered 
accountant at Guwahati for the purpose, so all 
the  required  papers  and  documents  have 
already  been  submitted  to  the  proforma 
defendant no. 7.

As  the  defendants  disowned  their  admitted 
liability and are falsely accusing the plaintiff 
of committing breach of trust and also making 
false  and  baseless  accusations  against  the 
plaintiff,  the plaintiff  has been compelled  to 
file this suit seeking some declarations along 
with  decree  for  Rs.  19,82,316/-  +  Rs. 
3,27,155/-,  interest  and  other  reliefs  as 
detailed  in  the  prayer  portion  and  also  the 
schedule to the plaint.

committed  fraud  and  breach  of 
trust with the defendant no. 1 and 
also  with  the  people  of  north 
eastern  states  only  to  fulfil  their 
mala fide intention.

Hence, the prayer for dismissal of 
the suit.     

ISSUES

2. The  following  issues  were  framed  by  my  then 
predecessor  in  office  considering  the  rival  contentions  of 
both the sides:

(1) Whether the suit is maintainable in law and facts?

(2) Whether there is any cause of action for the suit?

(3)  Whether  the  consignment  agency  agreement  was  executed  on 
15.11.1999 and the plaintiff as per said agreement started to do work 
as consignee agent of the defendant no. 1?

(4) Whether the plaintiff is entitled to the decree as prayed for?

DISCUSSION, DECISION AND REASONS THEREFOR
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3. The plaintiff has examined as many as five witnesses 
in support of its case. The defendants have, on the other 
hand, examined only one witness. I have gone through the 
pleadings  of  the  parties  and  the  evidence  tendered  on 
record,  and  considered  the  submissions  made  by  the 
learned advocates for both the sides.

Finding upon issue no. 1 with reasons

4. The defendants had raised the issue of maintainability 
of  this  suit  for  want  of  territorial  jurisdiction  by  filing  a 
petition no. 3079/02 dated 03.12.2002. The plaintiff  filed 
written objection on the said petition on 18.01.2003, and 
after  hearing  both  the  sides  on  this  matter,  my  then 
predecessor in office was pleased to reject the said petition 
of  the  defendants  vide  order  dated  04.05.2005. 
Subsequently,  on  01.07.2005,  the  defendants  filed  their 
written statement  and abandoned their  plea  of  territorial 
jurisdiction in per para 37, but they again took the plea of 
non-maintainability without, however, raising any matter to 
show how the suit is not maintainable. In the premises, I 
hold that the suit is maintainable. The issue is accordingly 
answered in the affirmative.

Finding upon issue no. 2 with reasons 

5. In this suit, the plaintiff company has pleaded relevant 
facts to show that it is entitled to refund of security deposit 
amount  of  Rs.  15,00,000/- besides other  reliefs.  But the 
defendants have raised specific facts denying the averments 
made  by  the  plaintiff  and  prayed  for  turning  down  the 
claims/reliefs  of  the  plaintiff.  The  facts  averred  by  the 
parties in their respective pleadings unerringly go to show 
that  there  is  cause  of  action  for  this  suit.  The  issue  is, 
accordingly, decided in the affirmative.

Finding upon issue no. 3 with reasons

6. On a combined reading of  para 5 of  the  plaint  and 
para 7 of the written statement, it clearly emerges that the 
plaintiff  and  the  defendant  no.  1  had  entered  into  a 
consignment agency agreement dated 15.11.1999 whereby 
the  plaintiff  was  appointed  as  consignee  agent  of  the 
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defendant  no.  1  for  N.E.  Region  from  15.11.1999  to 
15.11.2000 for carrying out sales of products/goods of the 
defendant no. 1. The issue is accordingly answered in the 
affirmative.     

Finding upon issue no. 4 with reasons

7. Seeing the nature and number of issues framed in this 
suit  by  my  then  predecessor  in  office,  the  instant  issue 
seems to be the principal issue in this suit and the decision 
in this suit solely depends on the finding upon this issue.

8. Let me, at the outset, reiterate that the plaintiff and 
the defendant no. 1 had entered into a consignment agency 
agreement  dated  15.11.1999  whereby  the  plaintiff  was 
appointed as  consignee  agent  of  the  defendant  no.  1  for 
N.E. Region for 365 days from 15.11.1999 to 15.11.2000 for 
carrying out sales of products/goods of the defendant no. 1. 
It  is  an  admitted  fact  that  as  there  were  disputes  and 
differences between the plaintiff and the defendant no. 1 in 
connection with their working as per the said consignment 
agency  agreement  between them,  a  meeting  was  held  in 
Guwahati  between them on 15.01.2001 for  full  and final 
settlement of claims of the plaintiff.

9. According  to  the  plaintiff,  in  the  said  meeting  the 
defendant  no.  4  (on  behalf  of  all  the  three  defendant 
companies) arrived at an understanding with the Director of 
the plaintiff on settlement of accounts from 01.12.1999 to 
15.01.2001.  The  account  figures  of  both  the  sides  were 
compared and reconciled and ultimately final figures were 
worked  out.  They  agreed  to  terminate  the  previous 
agreement, and with respect to the new agreement for the 
year  2001-2002  they  agreed  to  negotiate  the  terms  and 
conditions for preparing the final agreement in due course 
of time. The proceedings of 15.01.2001 were recorded and 
reduced into  writing.  Thereafter,  on  16.01.2001,  an MoU 
was also signed between them containing some new terms 
and conditions to be stipulated in the new agreement for 
2001-2002 and in the meantime to follow the said terms 
and conditions till new agreement is finally executed.
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10. The  plaintiff  further  alleges  that  on  finalization  of 
accounts it was mutually found that the plaintiff was liable 
to pay Rs. 25,73,839.65 to the defendants towards full and 
final settlement. After physical verification, the value of the 
stocks lying in the godown of the plaintiff was found to be 
Rs.  40,77,682.92.  After  deducting  Rs.  25,73,839.65  from 
the  said  value,  the  balance  amount  came  to  Rs. 
15,03,843.27. Out of that, an amount of  Rs. 15,00,000/- 
was transferred to a new security deposit  account of  the 
plaintiff and for the balance amount of Rs. 3843/- (rounded 
off) a cheque was issued by the defendants in favour of the 
plaintiff.  It  was agreed that  on and from 16.01.2001 the 
stock  worth  Rs.  40,77,683/-  fully  belongs  to  the 
defendants.

11. However, in this connection, the defendants allege that 
the defendant no. 4 had received the accounts settlement 
sheet  dated  16.01.2001  “conditionally”  subject  to 
verification of Head Office accounts. He had clearly written 
therein  that  the  same  was  “subject  to  the  verification  of 
Head Office account”. After verification of the Head Office 
account  of  the  defendant  no.  1,  it  was  found  that  the 
accounts settlement sheet dated 16.01.2001 was absolutely 
incorrect  and  the  plaintiff  was  duly  intimated  that  the 
stocks lying with the plaintiff was about Rs. 58,67,746.43, 
and not Rs. 40,77,683/-. But, according to my considered 
opinion, this assertion of the defendants is not believable. It 
clearly  appears  from  the  combined  reading  of  the 
statements Ext. 12, 13, 14, 15, 16, 17, 18 and 19 that the 
final  balance  payable  by  the  plaintiff  to  the  defendants 
against the stock upto 15.01.2001 was Rs. 25,73,839.65. 
That  apart,  it  appears  from  the  defendant’s  letter  dated 
17.01.2001  (Ext.  20)  that  after  physical  verification  the 
value of the stocks lying in the godown of the plaintiff was 
found to be Rs. 40,77,682.92. Ext. 20 further mentions that 
after  deducting  Rs.  25,73,839.65  (which  the  plaintiff  is 
liable  to  pay  to  the  defendants  towards  full  and  final 
settlement) from the said value, the balance amount came 
to  Rs.  15,03,843.27.  Out  of  that,  an  amount  of  Rs. 
15,00,000/-  was  transferred  to  a  new  security  deposit 
account of the plaintiff and for the balance amount of Rs. 
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3843/- (rounded off) a cheque was issued by the defendants 
in favour of the plaintiff.  It was agreed that on and from 
16.01.2001 the  stock worth Rs.  40,77,683/-  lying in  the 
godown of the plaintiff fully belongs to the defendants. What 
the defendants have alleged, as it appears from the evidence 
on affidavit of DW1, is that Shri Sarawgi on behalf of the 
plaintiff  company got all  these exhibits i.e. Ext.  12 to 20 
signed on behalf  of  the defendant no.  1 company by one 
Rajeev Debojo who was their employee but was not at all 
authorised by them to settle  any claim with the plaintiff. 
The defendants have further alleged that the plaintiff also 
knew  that  said  Rajeev  Debojo  was  not  their  authorized 
person. They have further alleged that when they came to 
know of the same they immediately removed him for service.

12. The defendants have thereby admitted that  the said 
Rajeev Debojo was their employee. But, their claim is that 
he was not authorized by them to settle the claims with the 
plaintiff.  As  it  appears  from  the  written  statement,  the 
defendants have alleged connivance and collusion between 
the plaintiff  and said Rajeev Debojo. It,  however, appears 
from the materials on record, and more particularly from 
the 2nd para of the body of Ext. 7, that said Rajeev Debojo 
was  none  but  the  then  Area  Branch  Manager  of  the 
defendant no.  1,  stationed at Guwahati.  Needless it  is to 
mention  here  that  burden  was  upon  the  defendants  to 
prove that said Rajeev Debojo was not authorised by them 
to settle the accounts with the plaintiff but they have failed 
to discharge their burden. They have not shown anything to 
the effect that they had informed the plaintiff not to settle 
terms  with  said  Rajeev  Debojo  as  he  was  not  their 
authorised person.  That  apart,  DW1 has admitted in  his 
cross-examination that he has not intimated the consignees 
or  stockists  about  the  authorities  given  to  particular 
employees.  Further,  there  is  no  specific  averment  in  the 
written  statement  that  Rajeev  Debojo  was  not  their 
authorised person to sign documents on their behalf.

13. What  is  more  significant  to  note  here  is  that  the 
cheque for Rs. 3,843/- was sent to the plaintiff as enclosed 
with  Ext.  20,  and  the  defendants  have  admitted  the 
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issuance of the said cheque, though they have averred in 
the  written  statement  that  the  aforesaid  amount  of  Rs. 
3,843/- was paid to the plaintiff as per demand only to save 
food  products  stocks  from  getting  destroyed  so  that  the 
plaintiff may start despatches of the food products to their 
customers.  But,  this  averment  of  the  defendants  is  not 
worth believing, for, why should they issue cheque for such 
an odd amount to the plaintiff, such as Rs. 3,843/- (and 
not Rs, 3,000/- or Rs. 3,500/- or Rs. 4,000/- etc.), if the 
same was really issued for the purpose as alleged by them. 
This shows that the aforesaid cheque was issued (as stated 
in  Ext.  20)  only  with a view to rounding off  the  balance 
amount  of  Rs.  15,03,843.27  so  that  an  amount  of  Rs. 
15,00,000/-  could  be  transferred  to  the  new  security 
deposit account of the plaintiff.

14. It is pertinent to note here that from Ext. 28 and Ext. 
29  also  it  can  be  gathered  clearly  that  the  value  of  the 
stocks  of  the  defendants  lying  with  the  plaintiff  as  on 
15.01.2001 was Rs. 40,77,682.92 and not Rs. 58,67,746.43 
as alleged by the defendants. Ext. 28 is the letter which was 
sent by the defendant no. 1 to the plaintiff intimating that 
the defendants have debited Rs. 4,86,809.69 towards taxes 
on stocks worth Rs. 40,77,682.92 as per stock statement as 
on 15.01.2001. Ext. 29 is the debit note slip showing Rs. 
4,86,809.69 as the amount debited to the plaintiff against 
amount  of  tax  on  Rs.  40,77,682.92  i.e.  value  of  stocks 
shown  as  per  the  stock  statement  dated  15.01.2001. 
Needless it is to mention here that Ext. 28 was not signed 
on behalf of the defendant no. 1 by said Rajeev Debojo, but 
by Shri Rajiv Jindal, the defendant no. 5.

15. The defendants have stated in their written statement 
that the plaintiff was duly intimated by them that the stock 
lying with the plaintiff  was worth Rs. 58,67,746.43 as on 
16.01.2001,  and,  therefore,  the  defendant  no.  1  had 
cancelled the accounts settlement sheet dated 16.01.2001 
and  informed  the  plaintiff  through  the  letter  dated 
24.01.2001 posted at Chandigarh P.O. (under certificate of 
posting) that the stocks lying with the plaintiff company was 
worth  Rs.  58,67,746.43  as  on  16.01.2001,  much  higher 
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than  it  was  stated  in  the  statement  of  account  dated 
16.01.2001  by  the  plaintiff.  The  defendant  no.  1  had, 
therefore, rightly cancelled the MoU dated 16.01.2001. But 
the  defendants  have  not  filed  any  copy  of  that  letter  or 
called for the original from the plaintiff. That apart, Ext. 28 
was  apparently  issued  by  the  defendant  no.  1  on 
25.01.2001  i.e.  a  day  subsequent  to  the  aforesaid  letter 
dated 24.01.2001, but there is no indication whatsoever in 
Ext.  28 that  the  defendants  have  cancelled the  accounts 
settlement sheet. Rather, Ext. 28 states about the value of 
stocks as Rs. 40,77,682.92.

16. Unlike the allegation of the defendants in their written 
statement that the defendant no. 1 had cancelled the MoU 
dated 16.01.2001, there is evidence on record from the side 
of the plaintiff to show that the MoU had not been cancelled 
as alleged. As it appears from the MoU (Ext. 9), one of the 
terms in the said MoU was payment of interest @ 12% per 
annum by the defendants to the plaintiff  on the security 
deposit amount of Rs. 15,00,000/- of the plaintiff lying with 
the defendant before 15th April each year. The plaintiff has 
stated in para 12 of the plaint that the defendants, however, 
delayed the payment of the said yearly interest and only on 
11.05.2001  they  paid  the  same  through  cheque.  The 
plaintiff has exhibited, as Ext. 26, the verified copy of the 
cheque  No.  567418  dated  11.05.2001  for  Rs.  28,318/- 
being  the  yearly  interest  @  12%  per  annum  upto 
31.03.2001  on  the  aforesaid  security  deposit  of  Rs. 
15,00,000/- paid by the defendant no. 1 to the plaintiff in 
terms with the MoU. The amount was paid after deducting 
Rs. 8,175/- as T.D.S. as mentioned on the back side of the 
said  cheque.  The  plaintiff  has  further  stated  in  the  said 
para that though the defendants had deducted the T.D.S., 
yet  they  did  not  issue  any  certificate  regarding  the  said 
deduction, but the defendants have denied in their written 
statement that they had not issued any T.D.S. certificate to 
the plaintiff.  Therefore, it is the deemed admission of the 
defendants that the MoU dated 16.01.2001 was very much 
in force and had not been cancelled as alleged.     
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17. DW1 has deposed in his evidence on affidavit that he 
had come to Guwahati for settlement of accounts with the 
plaintiff, but he was pressurized to put his signature in Ext. 
11 without verifying the accounts lying at their Head Office. 
Therefore,  he  put  his  signature  for  the  defendant  no.  1 
subject to verification of their own accounts as he knew the 
accounts  shown  by  the  plaintiff  were  not  correct.  The 
plaintiff  kept the original of the said Ext. 11 and handed 
over to him a photocopy of the same. DW1 has exhibited the 
said copy as Ext. A. What clearly comes out from the above 
statements of DW1 is that Ext. 11 was prepared as he had 
come down to Guwahati for settlement of accounts with the 
plaintiff. DW1 has alleged that he was pressurized to put 
his signature in Ext. 11 but there is nothing to that effect in 
the written statement. He has also deposed that he knew 
that the accounts shown by the plaintiff  were not correct 
but there is nothing to that effect in the written statement. 
Moreover, the beginning words in Ext. 11 or Ext. A to the 
effect that “Mr. Jindal and Mr. Vikash Sarawgi have settled 
their accounts...” clearly go to show that the figures shown 
therein were not the accounts of the plaintiff but the figures 
arrived upon settlement between both the sides.

18. DW1  has  stated  that  he  put  his  signature  therein 
subject to verification of the accounts lying at their Head 
Office  in  Chandigarh.  He  has  stated  that  as  per  their 
balance  sheet  kept  in their  office  the  total  stock balance 
from December 1999 to 15.01.2001 was Rs. -3,81,383.17. 
He  has  exhibited  the  certified  copy  of  the  computerized 
balance  sheet  as  Ext.  B.  He  has  further  stated  that  the 
actual  amount  of  purchase  and  sales  summary  from 
December 1999 to  15.01.2001 as  per  their  computerized 
balance  sheet  was  Rs.  58,67,746.438  which  is  the  total 
value  of  the  closing  stock.  He has exhibited the  certified 
copy  of  the  computerized  balance  sheet  from  December 
1999 to 15.01.2001 as Ext. C. He has further deposed that 
as per their balance sheet as on 31.03.2001 the total stock 
balance in the  godown of  the plaintiff  is  Rs.  8,74,521.99 
and  he  has  exhibited  the  certified  copy  of  computerised 
balance sheet maintained in their computer as Ext. D. He 
has further deposed that as per computerised balance sheet 
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of stock statement from 16.01.2001 to 31.03.2001 the value 
of the shortfall of stocks returned by the plaintiff to them is 
Rs. 42,95,117.67 and he has exhibited the certified copy of 
the relevant balance sheet as Ext. E.   

19. In his  cross-examination,  DW1 has stated  inter  alia 
that they have not filed the originals of Ext. B to E as these 
are computer generated accounts. It is needless to mention 
here that being computer generated accounts, Ext. B to E 
are the computer outputs of the information contained in 
an electronic  record.  Section 65B of  the  Indian Evidence 
Act,  1872, provides that any information contained in an 
electronic record printed on a paper that has been stored, 
recorded and copied in optical or magnetic media produced 
by  a  computer  is  deemed  to  be  a  document  and  is 
admissible in evidence without further proof or production 
of  the  original,  provided  that  the  conditions  set  out  in 
Section  65B(2)  are  satisfied.  That  apart,  Section  65B(4) 
provides that in any proceedings where it is desired to give 
a  statement  in  evidence  by  virtue  of  this  section,  a 
certificate  pertaining  to  things  contained in (a),  (b)  or  (c) 
thereof and purporting to be signed by a person occupying a 
responsible official position in relation to the operation of 
the  relevant  device  etc.  shall  be  evidence  of  any  matter 
contained  in  the  certificate.  Needless  it  is  to  say,  the 
defendants have neither satisfied any condition as specified 
under  Section  65B(2)  nor  submitted  any  certificate  as 
specified in Section 65B(4). Of course, Ext. B to E contain 
certificates of the defendant no. 4 to the effect that “this is 
the certified true copy of ledger accounts maintained in our 
computer system” but such a certificate is by no means a 
certificate as required under Section 65B(4) as because (1) 
it  does  not  identify  the  electronic  record  containing  the 
statement  and  describing  the  manner  in  which  it  was 
produced; (2) does not give such particulars of any device 
involved in the production of the electronic record as may 
be  appropriate  for  the  purpose  of  showing  that  the 
electronic record was produced by a computer; or (3) does 
not deal with any of the matters to which the conditions 
mentioned in Section 65B(2) relate. Therefore, I am of the 
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considered view that Ext. B to E cannot be admissible in 
evidence.

20. That apart, I am not inclined to rely on these exhibits 
owing to the following grounds:

(1) in Ext. C and Ext. E there is no mention to the effect 
that the statements relate to the plaintiff company;

(2)  from Ext.  C and E it  appears that  there is  a column 
pertaining  to  “purchases”  but  the  plaintiff  had  not 
admittedly  purchased  the  goods/products  from  the 
defendants, but had held them in trust as a the consignee 
agent, and, therefore, these exhibits do not apparently seem 
to be relating to the plaintiff;

(3) it appears that in Ext. C there is an overwriting in the 
period  heading  “From  01.12.1999  to  15.01.2001”  and 
“01.12.1999” appears to have been over-written over some 
date apparently of the year 2000;

(4) in the note of Ext. C there is mention of “negative stock”, 
“goods transferred from Siliguri”, “Manashi Marketing”, but 
the defendants have not led any evidence in this case to 
explain  all  these  matters  as  well  as  the  contents  of  this 
note; and

(5) the defendants have not given any explanation about the 
figure “Rs. -3,81,383.17” shown as closing balance in Ext. B 
and opening balance in Ext. D [of the balance stock in the 
godown of the consignee agent (plaintiff)].

21. In the circumstances, I am not inclined to believe the 
case of the defendants that the value of the stocks of the 
defendants lying with the plaintiff as on 15.01.2001 was Rs. 
58,67,746.43, and not Rs. 40,77,682.92 as claimed by the 
plaintiff.

22. Moving  further,  let  me  now  come  to  the  matter  of 
mediation by the proforma defendant no. 7. It is the case of 
the plaintiff that after its unwillingness to continue as the 
consignee  agent  because  of  its  deprivation  of  the  lawful 
dues  by  the  defendants  and  the  subsequent  issuance  of 
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letters  by  the  defendants  on 11.06.2001 and 12.06.2001 
(Ext. 36 and 37) containing certain false allegations against 
the  plaintiff  and  the  subsequent  FAX  message  dated 
14.06.2001 (Ext.  38) sent by the defendant no.  4 stating 
inter  alia that  the  refund  of  security  deposit  amount  is 
subject to full and final settlement of claims between both 
the sides, the defendant no. 4 again came to Guwahati on 
18.06.2001  and  induced  the  Director  of  the  plaintiff  to 
reconcile the matter through the proforma defendant no. 7 
who has been acting as a C & F Agent of the defendants. 
The plaintiff  agreed, and a tripartite meeting was held on 
18.06.2001  wherein  it  was  agreed  to  discontinue  the 
business on following verbal terms: (a) The defendant no. 4 
shall issue 17 post-dated cheques (except one) in favour of 
the plaintiff and hand them over to the proforma defendant 
no. 7 –  15 cheques for Rs. 1,00,000/- each on account of 
refund of security deposit; 1 cheque for Rs. 83,664/- being 
towards  interest  thereon  after  deducting  T.D.S.;  and  1 
cheque towards  full  and  final  settlement  of  claims  from 
17.01.2001 to 18.06.2001; (b) The proforma defendant no. 
7  shall  hand  over  15  cheques  of  Rs.  1,00,000/-  each 
together  with  the  16th cheque  of  the  interest  amount 
thereon to the plaintiff immediately on release of the entire 
stocks  lying  under  lock  and  key  in  its  godown  and  the 
remaining  cheque  after  full  and  final  settlement  of  the 
claims  of  the  plaintiff  from  17.01.2001  to  18.06.2001, 
which shall be settled within 15 days from 18.06.2001; and 
(c)  The proforma defendant no.  7 shall  appoint chartered 
accountant in Guwahati for verifying the records of both the 
parties from 17.01.2001 to 18.06.2001 in order to arrive at 
full  and  final  settlement  of  accounts.  In  their  written 
statement,  the  defendants  have  admitted  the  fact  that  a 
tripartite meeting was so held on 18.06.2001 and the above 
verbal terms were arrived at. Though the defendants have 
denied that the proforma defendant no. 7 was acting as a 
mediator, DW1 has nonetheless stated in his evidence on 
affidavit that the proforma defendant no. 7 was acting as an 
‘arbitrator’.   In his cross-examination,  however,  DW1 has 
admitted that the proforma defendant no. 7 was acting as a 
mediator.  DW1 has  further  stated  that  the  said  cheques 
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were to be given by the defendant no.  1 company in the 
hands of the proforma defendant no. 7 who was supposed 
to hand over those cheques to the plaintiff  only after the 
finalization of accounts finalized by both the sides jointly. 
The  defendants  have  further  alleged  that  the  proforma 
defendant  no.  7  was  to  stand  as  guarantor  for  the 
settlement  of  accounts  and  the  returning  of  the  entire 
goods/stocks which were lying with the plaintiff, but they 
have not established this fact by adducing cogent evidence. 
That  apart,  the  defendants  have  not  admittedly  filed  the 
agreement dated 18.06.2001 in this case and this fact the 
DW1 has admitted in his cross-examination.       

23. Now,  let  me  come  to  the  matters  pertaining  to  the 
release of stocks by the plaintiff. But before I go to that, let 
it be mentioned here that in accordance with the said verbal 
terms the defendant no. 4 handed over 15 nos. of cheques 
of  Rs.  1,00,000/- each to  the  proforma defendant  no.  7. 
PW1 has exhibited the cheques as Ext. 40 to 49 and 51 to 
55.  Ext.  61,  the  letter  dated  20.06.2001  issued  by  the 
defendant no. 1 to the proforma defendant no. 7, makes it 
amply clear that the plaintiff had released the stocks in the 
meantime and the same were carried by the defendant no. 4 
to the godown of the proforma defendant no. 7. PW1 has 
also  exhibited  some  challans  of  goods  returned  to  the 
defendant no. 1. That apart, letters dated 30.06.2001 and 
06.08.2001 (Ext.  57 and 59)  show that  the  plaintiff  had 
already released stocks worth Rs. 40,00,000/- as agreed in 
the tripartite meeting. It is also in the materials on record 
that the verbal terms arrived in the tripartite meeting were 
reduced into writing and two numbers of agreements were 
drafted and after getting the signatures of the Director of 
the plaintiff therein they were sent to the defendant no. 4 
for getting his signatures therein. It becomes apparent from 
Ext. 57 and 59 that the defendant no. 4 failed to return the 
said agreements with his signatures. It also becomes clear 
from the evidence tendered on record that  in compliance 
with the said understanding the plaintiff had handed over 
all  the  relevant  account  statements  and  other  relevant 
papers to the proforma defendant no. 7 but the defendant 
no. 1 avoided doing so in spite of repeated requests made by 
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the proforma defendant no. 7. This becomes apparent from 
letters dated 07.07.2001, 06.09.2001 and 03.10.2001 sent 
by  the  proforma defendant  no.  7  to  the  defendant  no.  1 
(Ext. 58, 60 and 104 respectively).

24. It  also  appears  from the  plaint  as  well  as  from the 
evidence on affidavit of PW1 that some damaged goods and 
expired goods were also lying in the godown of the plaintiff 
and were required to be transported to Chandigarh by the 
defendants.  Accordingly,  on  23.06.2001,  the  defendants 
arranged two trucks and took away the major portion of the 
damaged and expired goods worth Rs. 13,00,000/- in all in 
the  supervision  of  the  defendant  no.  6.  The  remaining 
quantity of goods worth Rs. 3,00,000/- were carried away 
by the representatives of the defendants to the godown of 
the proforma defendant no. 7. PW1 has exhibited Ext. 80 to 
Ext. 91 in this connection. It appears from Ext. 81 that the 
defendant no.  1 had acknowledged the fact that  stock of 
empty and broken bottles, empty and broken jars, covers of 
jars and bottles, empty pouches and packets of spices and 
other  damaged  goods  were  lying  in  the  godown  of  the 
plaintiff. It also appears from Ext. 81 that the defendant no. 
1  had  found  the  statement  of  transit  damages  of  the 
plaintiff to be correct except shortage of covers of damaged 
goods. Ext. 86 to 91 are plaintiff’s letters and challans for 
return of damaged and expired goods to the defendants.    

25. PW1 has  further  stated  in  his  evidence  on  affidavit 
that after fulfilling his ulterior motive of getting the whole 
stock  transferred  from  the  godown  of  the  plaintiff,  the 
defendant no. 4 by his letter dated 27.06.2001 (Ext.  97), 
besides making other false allegations,  falsely alleged that 
the  plaintiff  had  not  provided the  accounts  to  them,  not 
transferred complete stocks and despatched the damaged 
stocks to their factory situated at Lalru by packing empty 
bottles, bricks, stones, etc. to create more weight and value, 
and advised the plaintiff to reach there before arrival of the 
damaged stocks loaded trucks so that open delivery could 
be possible before the plaintiff and on its failure thereof to 
hold the plaintiff liable. PW1 has further deposed that Ext. 
97 was posted by the defendant no. 4 from Guwahati G.P.O. 
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on  28.06.2001  and  was  received  by  the  plaintiff  on 
29.06.2001.  The  aforesaid  goods  were  received  by  the 
defendants on 30.06.2001 itself, leaving virtually no time to 
the plaintiff  to reach Chandigarh for  open delivery of  the 
said goods. PW1 has further deposed that having returned 
all the stocks, as the aforesaid 15 numbers of cheques were 
not  provided  to  the  plaintiff,  the  plaintiff  made  repeated 
requests  to  the  proforma defendant  no.  7.  The latter,  by 
letter dated 03.10.2001 addressed to the defendant no. 4 
(Ext. 104), with a copy to the plaintiff, released the said 15 
cheques for Rs. 15,00,000/- in favour of the plaintiff. But 
the  defendant  no.  4  stopped  payment  of  the  said  15 
cheques immediately on 28.06.2001 and the cheques were 
eventually dishonoured on being presented by the plaintiff.

26. The defendants have averred in their written statement 
that  the  plaintiff  despatched  some  packages  of  allegedly 
damaged goods  to  the  factory  of  the  defendant  no.  1  at 
Lalru,  but  it  was  found  that  those  packages  contained 
empty bottles, bricks and stones, etc. apparently intended 
to show more weight  and value.  The defendant no.  1 on 
being highly  dissatisfied with  the  conduct  of  the  plaintiff 
wrote a letter dated 27.06.2001 to the plaintiff mentioning 
about  the  said  manipulations/frauds  and  asking  the 
Director of the plaintiff  to come to Lalru and reach there 
before the arrival of the trucks so that open delivery could 
be taken of the damaged stocks and the accounts could be 
audited  for  full  and  final  settlement.  But  none  from the 
plaintiff  company turned up. Therefore,  under compelling 
circumstances, the defendant no. 1 instructed its banker to 
stop payment of the said cheques. But, a question which 
readily comes to my mind is as to how the defendant no. 4 
came to know before  the reaching of  the damaged goods 
laden trucks at Lalru that the packages contained bricks 
and stones, etc. That apart, DW1 has admitted in his cross-
examination that he does not remember on what basis he 
has written letter vide Ext. 97 before receipt of the stock on 
30.01.2001. Further, the defendants have not adduced any 
cogent evidence (like inventory of damaged goods received, 
etc.)  to  show as to whether  brick and stones were really 
there and if so what portion of the damaged goods allegedly 



T . S .  1 1 / 2 0 0 2 P a g e  | 22

contained bricks and stones. It is pertinent to mention here 
as well that though the defendants had allegedly informed 
the C.I.D. about the shortage of stocks and also about the 
finding  of  bricks  and  stones,  the  defendants  have  not 
adduced any documentary evidence in this connection and 
have not also stated about the fate of the C.I.D. case. Due to 
all  these  circumstances,  I  am  inclined  to  hold  that  the 
defendant  no.  1  had  no  valid  ground  for  stopping  the 
payment of the aforesaid cheques.

27. In the  result,  upon sizing  up the  cases of  both the 
sides and going through the entire materials on record, I am 
of  the considered opinion that the case of  the plaintiff  is 
more probable than that of the defendants. I would rather 
say the case of the plaintiff is far more convincing, while the 
case of the defendants is not worth believing. Accordingly, 
the plaintiff deserves a decree in its favour in this suit.

28. Finally,  let  me briefly  mention here  what  reliefs  the 
plaintiff is entitled to in this suit. The plaintiff is entitled to 
the following reliefs in this suit:

Sl. No. Head Amount (Rs.)
1. Security Deposit 15,00,000/-
2. Interest on Security Deposit 1,34,000/-

3.
Income Tax payable in lieu of non-furnishing of 
T.D.S. certificate

8,175/-

4.
Interest  on  Income  Tax  payable  in  lieu  of  non-
furnishing of T.D.S. certificate

780/-

5.
Lump-sum Compensation (which, I think, is quite 
reasonable and fair)

1,00,000/-

TOTAL 17,42,955/-

29. The  plaintiff  is  also  entitled  to  pendente  lite and 
further interest on the said sum of Rs. 17,42,955/- at the 
rate of 18% per annum with quarterly rest (compounded) 
with effect from the date of the suit till realization.

30. Considering the facts and circumstances of this case 
in totality, I am not inclined to grant any relief towards the 
following claims:

1) Total pending claims from January 2001 to June 2001 
[as mentioned in the Schedule, entry no. 1];
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2)  Interest  on total  pending  claims [as  mentioned in  the 
Schedule, entry no. 6a];

3)  Claims  for  non-furnishing  of  “C”  and  “A”  Forms  [as 
mentioned in the Schedule, entries no. 4 and 5]

4)   Interest  on  claims for  non-furnishing  of  “C”  and  “A” 
Forms [as mentioned in the Schedule, entries no. 6d and 
6e]

ORDER

31. The suit of the plaintiff is decreed on contest with the 
following reliefs against the defendants jointly and severally:

(1) decree for a sum of Rs. 17,42,955/- (Rupees seventeen 
lakhs forty two thousand nine hundred and fifty five);

(2) pendente lite and further interest on the said sum of Rs. 
17,42,955/-  (Rupees  seventeen lakhs  forty  two thousand 
nine hundred and fifty five) at the rate of 18% per annum 
with quarterly rest (compounded) with effect from the date 
of the suit till realization; and

(3) costs of the suit.

32. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 11th day of November, 2013.

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX
Witnesses examined by the Plaintiff:
1. Shri Jagdish Prasad Sarawgi (PW1)
2. Shri Padmanath Gayan (PW2)
3. Shri Kabiram Rava (PW3)
4. Shri Prakash Sikaria (PW4)
5. Ch. Surchandra Singh (PW5)
Documents exhibited by the Plaintiff:
1. Certified copy of the Board resolution dated 04.12.2001 (Ext. 1)
2. Compared copy of Power of Attorney (Ext. 2)
3. Certified copy of the Board resolution dated 05.12.2001 (Ext. 3)
4. Certificate of Incorporation (Ext. 4)
5. Certificate of Registration (Ext. 5)
6. Consignment Agency Agreement dtd. 15.11.1999 (Ext. 6)
7. Defendant’s letter to plaintiff dtd. 29.08.2000 (Ext. 7)
8. Proceedings of Meeting dtd. 15.01.2001 (Ext. 8)
9. Memorandum of Understanding dtd. 16.01.2001 (Ext. 9)
10. Statement of stock-in-hand with plaintiff as on 15.01.2001 (Ext. 
10)
11.  Copy of  Settlement  of  finalization of  accounts  dtd.  16.01.2001 
(Ext. 11)
12. Statement for claim for Rs. 29,26,900/- (Ext. 12)
13. Letter dated 15.01.2001 (Ext. 13)
14. Stock statements (Ext. 14, 15)
15. Defendant’s reconciliation statements dated 16.01.2001 (Ext. 16, 
17, 18)
16. Defendant’s letter dated 16.01.2001 to plaintiff (Ext. 19)
17. Defendant’s letter dated 17.01.2001 to plaintiff (Ext. 20)
18. Plaintiff’s letter dated 25.01.2001 to defendant (Ext. 21)
19. Statements of bank accounts of the defendant and plaintiff (Ext. 
22, 23)
20. Plaintiff’s letters dated 10.02.2001 and 02.03.2001 to defendant 
(Ext. 24, 25)
21. Attested copy of cheque bearing no. 567418 dtd. 11.05.2001 (Ext. 
26)
22. Statement of bank account of defendant (Ext. 27)
23. Letter of defendant dtd. 25.01.2001 (Ext. 28)
24. Debit Note No. 009 of Rs. 4,86,809.69 dated 15.01.2001 (Ext. 29)
25. Plaintiff’s letters dtd. 15.04.2001, 23.04.2001 and 29.08.2001 to 
defendant (Ext. 30, 31 and 32)
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26. Postal Acknowledgement receipt (Ext. 33)
27. Acknowledgement dated 12.05.2001 (Ext. 34)
28. Defendant’s letters dated 11.06.2001, 12.06.2001 and 14.06.2001 
to plaintiff (Ext. 35, 36, 38)
29. Plaintiff’s letter dtd. 12.06.2001 to defendants (Ext. 37)
30. Cheque return memo of 10 cheques (Ext. 39)
31. Cheques (10 nos.) issued by defendant to plaintiff (Ext. 40 to 49)
32. Cheque return memo of 5 cheques (Ext. 50)
33. Cheques (5 nos.) issued by defendant to plaintiff (Ext. 51 to 55)
34. Deed of Agreement dated 18.06.2001 (Ext. 56)
35.  Proforma  defendant’s  letters  dated  30.06.2001,  07.07.2001, 
06.08.2001 and 06.09.2001 to defendants (Ext. 57 to 60)
36. Defendant’s letter dated 20.06.2001 to proforma defendant no. 7 
(Ext. 61)
37. Challans of goods (Ext. 62 to 79)
38. Plaintiff’s letter dated 05.01.2001 to defendant (Ext. 80)
39. Defendant’s letter dated 14.01.2001 to plaintiff (Ext. 81)
40. Plaintiff’s letter dated 14.05.2001 to defendant (Ext. 82)
41. Purchase return vouchers dated 31.05.2001 (Ext. 83 to 85)
42. Plaintiff’s letter and challan dated 23.06.2001 (Ext. 86, 87)
43. Plaintiff’s letter and challan dated 23.06.2001 (Ext. 88, 89)
44. Plaintiff’s letter and challan dated 27.06.2001 (Ext. 90, 91)
45. Defendant’s receipts dated 10.02.2001, 05.03.2001, 03.04.2001, 
03.05.2001 and 09.06.2001 (Ext. 92 to 96)
46. Defendant’s letter dated 27.06.2001 to plaintiff (Ext. 97)
47. Envelop of defendant’s letter dated 27.06.2001 (Ext. 98)
48. Plaintiff’s letter dated 28.09.2001 to Reliance Transport of India 
(Ext. 99)
49.  Postal  acknowledgement  receipt  of  plaintiff’s  letter  dated 
28.09.2001 (Ext. 100)
50. Letter dated 08.10.2001 of Reliance Transport of India to plaintiff 
(Ext. 101)
51. Plaintiff’s letter dated 03.10.2001 to defendant no. 4 (Ext. 102)
52.  Postal  acknowledgement  receipt  of  plaintiff’s  letter  dated 
03.10.2001 (Ext. 103)
53. Letter dated 03.10.2001 of proforma defendant no. 7 to defendant 
no. 4 (Ext. 104)
54. List of detailed particulars of claims of plaintiff (Ext. 105)
55. Notice (Ext. 106)
56. Postal receipts (7 nos.) issued by Guwahati GPO (Ext. 107)
57. Certified copy of ledger of current A/c No. 101612 (Ext. 108)
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58. Authority Letter (Ext. 109)
59. Summons received by Bank of India (Ext. 110)
60. Authority Letter (Ext. 111)
61. Statement of account of A/c No. CD 100122 (Ext. 112)      
Witnesses examined by the Defendants:
1. Shri Girdhari Lal Jindal (DW1)
Documents exhibited by the Defendants:
1. Office copy of Ext. 11 (Ext. A)
2. Certified copies of computerized balance sheets (Ext. B, C, D and 
E)

           
           Civil Judge No. 3,
           Kamrup, Guwahati.
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