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HEADING OF JUDGMENT IN APPEAL
District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Wednesday, the 13  th   day of November, 2013  

Title Appeal No. 11 of 2012

Borgaon Prathamik Bidyalay               ...........….. Appellant
-Versus-

1. Sri Bhagawan Deka
2. Sri Krishna Deka
3. Sri Guna Ram Deka
4. Sri Samindra Deka
5. Sri Padmaram Deka
6. Sri Aatiram Deka
7. Sri Chandradhar Deka      .................. Respondents
8.  Secretary/Commissioner  of  Elementary  Education,  Govt.  of 
Assam, Dispur, Guwahati – 6
9.  Mission  Director,  Sarba  Siksha  Abhijan  Mission,  Govt.  of 
Assam
10.  Director  of  Elementary  Education,  Assam,  Kahilipara, 
Guwahati – 19
11. Block Elementary Education Officer, Kahilipara, Guwahati
12. Deputy Inspector of Schools, Rangia, Kamrup, Guwahati

       ...................  Proforma 
respondents

This appeal coming on for final hearing on 05.06.2013, 31.07.2013, 
05.09.2013 and 05.10.2013 in the presence of –

Shri P. K. Kalita                ...… Advocate/Pleader for Appellant
Shri B. Sarma     ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 

Judgment  and  Decree  dated  28.11.2011  passed  by  the 

learned Munsiff, Rangia, in Title Suit No. 9/2007. Before I 
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deal with the grounds for this appeal, let me narrate herein 

below the cases of the respective parties in Title Suit No. 

9/2007.

The case of the plaintiffs

2. The suit land was inherited by the plaintiffs from their 

father.  After  the  death  of  their  father,  their  names  were 

mutated over the suit  land in the year 1990. During his 

lifetime,  their  father  had  allowed  the  defendant  school 

authority  to construct  the  foundation of  their  school  (i.e. 

Borgaon L.P. School) for a temporary period with condition 

to shift the school  to some other place later on. But, the 

defendants have been running the school on the suit land 

till today in spite of repeated requests made by the plaintiff 

side for vacating the suit land. Instead of vacating the suit 

land, the school authority even allowed establishment of the 

office of an Anganwadi Centre upon the suit land without 

the permission of the plaintiffs. The plaintiffs filed case No. 

36M/07 under sections 145/146(1) of the Cr.P.C., and the 

learned Executive Magistrate ordered for attachment of the 

vacant portion of the suit land. Accordingly, the vacant land 

measuring  about  1K-10L  was  attached.  The  plaintiffs 

prayed for declaration of their right, title and interest over 

the suit land and recovery of  khas possession of the suit 

land by evicting the defendants.

The case of the defendants

3. Denying  the  averments  made  in  the  plaint,  the 

answering  defendants  (defendants’  school  through  the 

President,  Secretary  and  other  members  of  the  School 

Management Committee) stated in their written statement 
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that the suit land was donated by the father of the plaintiffs 

Late Kali Ram Deka to the Borgaon L.P. School authority 

during his life time and the school has been running since 

the  year  1957  and  the  same  is  now  recognised  as 

Government school. Late Kali Ram Deka had donated the 

suit land absolutely to the school authority and become the 

donor  member  of  the  school.  As  such,  the  defendants 

prayed for dismissal of the suit.

Issues

4. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by the learned Court below:

1) Whether the suit is maintainable in its present form?

2)  Whether the father of the plaintiffs  allotted the suit  land to the 

school  authority for temporary settlement when approached by the 

school authority?

3) Whether the plaintiffs have right, title and interest over the suit 

land?

4)  Whether  the plaintiffs  are entitled for  any other  relief/reliefs  as 

claimed for?

Decision in the impugned judgment

5. The  learned  trial  Court  decreed  the  suit  of  the 

plaintiffs by answering all the issues in the affirmative and 

in favour of the plaintiffs.

Grounds in the memo of appeal  

6. In the memo of  appeal,  the appellant has taken the 

following prominent grounds:
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(1) The suit is bad for non-joinder of necessary parties as 

because the State of  Assam and Borgaon L.P. School  are 

not made parties to the suit.

(2)  The  suit  is  barred  by  limitation  by  virtue  of  adverse 

possession.

(3) The learned Court below shifted the burden directly to 

the  defendants  without  discussing  and  considering  the 

evidence for the plaintiff side.

Point for determination

7. The point which has to be determined for deciding the 

appeal at hand is as to whether the decision of the learned 

Court  below in  the  impugned Judgment  and Decree  has 

been  arrived  at  erroneously  without  appreciating  the 

material evidence on record and is not sustainable in law.

Discussion, decision and reasons therefor

8. Ground (1):  It  appears from the case record of Title 

Suit No. 9/2007 that Government defendants no. 5 to 10 

were  impleaded  in  the  suit  by  the  plaintiffs  by  way  of 

amendment  of  the  plaint.  It  also  appears  from the  order 

sheets that vide order dated 11.02.2009 the plaintiffs had 

issued notices under Section 80 of the CPC upon the said 

defendants. It further appears from the order sheets that 

the  said  defendants  were  represented  in  the  suit  by  the 

learned  Government  Pleader.  The  contention  of  the 

appellant is that as per Section 79 of the CPC the State of 

Assam ought to have been made a party to the suit. The 

learned  advocate  for  the  appellants  has  relied  upon  a 

decision  of  the  Supreme  Court  in  a  reported  case,  The 
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State  of  Kerala  Vs.  The  General  Manager,  Southern 
Railway, Madras, AIR 1976 SC 2538. I have gone through 

the said decision.  It  was held therein that a suit  dealing 

with the alleged liability of the Southern Railway, which is 

owned by  the  Union of  India,  should  have  been brought 

against the Union of India.

9. In our case, the plaintiffs had impleaded as many as 

six Government defendants, as I have already mentioned, 

and  out  of  them  one  (i.e.  the  defendant  no.  5)  was 

Secretary/Commissioner  of  Elementary  Education, 

Government  of  Assam,  Kahilipara,  Guwahati.  The  reason 

why the plaintiffs had sought amendment was that the suit 

was instituted against a school to whom the Government of 

Assam  gave  grants-in-aid  to  run  the  school  but  the 

plaintiffs had failed to implead the concerned officers of the 

Government  of  Assam  i.e.  defendants  no.  5  to  10.  The 

Secretary/Commissioner  of  Elementary  Education, 

Government  of  Assam,  Kahilipara,  Guwahati,  is 

unquestionably  a  limb  of  the  Government  of  Assam 

transacting its functions on behalf of the Government under 

the Department of  Elementary Education.  The essence of 

the  matter  is  that  the  plaintiffs  impleaded  the 

Secretary/Commissioner  of  Elementary  Education, 

Government  of  Assam,  Kahilipara,  Guwahati,  as  the  one 

representing  the  State  of  Assam.  The  intention  of  the 

plaintiffs was evidently clear and notice was served upon 

the defendant no. 5 (along with the other newly impleaded 

defendants) as per Section 80(1)(c) of the CPC. Therefore, I 

am  of  the  considered  view  that  there  was  sufficient 

compliance  of  Section  79  of  the  CPC on  the  part  of  the 

plaintiffs.  I  would  also like to  state  here that  Section 79 
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being a procedural section, substantial compliance with the 

requirement thereof is sufficient.

10. In a reported case, The Secretary, Ministry Of Works 
& Housing Government of India Vs. Shri Mohinder Singh 
Jagdev & Ors., (1996) 6 SCC 229, it was observed by the 

Hon’ble Supreme Court as follows: 

"Having  given  due  consideration  to  the  contentions  of  the 
counsel and having gone through the facts and circumstances 
of the case, first question that arises is: whether the appeal has 
been  competently  laid?  It  is  not  disputed  and  cannot  be 
disputed that the Union of India can lay the suit and be sued 
under Article 300 of the Constitution in relation to its affairs. 
Under  Section  79  read  with  Order  27  Rule  1,  Code  of  Civil 
Procedure, in a suit by or against the Central Government, the 
authority to be named as plaintiff/defendant shall be Union of 
India. The Secretary, Ministry of Works and Housing is a limb of 
the  Union  of  India transacting  its  functions  on  behalf  of  the 
Government  under  the  concerned  Department  as  per  the 
business  rules  framed  under  Article  77  of  the  Constitution. 
Therefore, the appeal came to be filed by the Secretary, though 
wrongly described. The nomenclature given in the cause title as 
Secretary instead of Union of India, is not conclusive. The meat 
of  the  matter  is  that  the  Secretary  representing  the 
Government of India had filed the appeal obviously on behalf of 
Union of India. Accordingly, we reject the first contention."

11. I would also like to cite here a decision of our High 

Court. In a reported case,  Gopesh Chandra Das Vs. The 
Chief Secretary to The Govt. of Assam, AIR 1990 Gau 
74, it was observed as follows: 

"14. Considering the facts of the present case in the light of the 
interpretation of Sections 79 and 80 given above, it is evident 
that in the instant case, all the requirements of the aforesaid 
Sections were duly fulfilled. A notice under Section 80, C.P.C. 
was  served  on  the  Chief  Secretary.  Under  Rule  2(i)  of  the 
Assam Rules of Executive Business, 1968 made in exercise of 
powers  under  Article  166 of  the  Constitution  'Secretary'  has 
been defined to include the 'Chief Secretary'. Under Rule 13 of 
the  said  Rules,  Chief  Secretary  is  also  the  Secretary  to  the 
Cabinet.  He  is  in  charge  of  the  administration.  Section  80 
requires a notice to be served in case of State Government on 
the "Secretary to the Government". Notice served on the Chief 
Secretary,  under  the  facts  and circumstances,  stated  above, 
has to be held to be a valid notice under Section 80, C.P.C. 
Accordingly, the finding of the learned Court below in regard to 
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the  validity  of  the  notice  under  Section  80,  C.P.C.  is  not 
sustainable in law and is, therefore, set aside.

15.  Reverting  to  the  finding  of  the  learned  Court  below  in 
regard to the non-compliance of the provisions of Section 79 of 
the  Code,  it  may  be  observed  that  Section  79  being  a 
procedural section, substantial compliance with the requirement 
thereof is sufficient. In the instant case, the defendant No. 1 
was the Chief Secretary to the Government of Assam. He was 
in fact named in his capacity as a representative of the State of 
Assam. He also understood it accordingly. That is evident from 
the written statement wherein the verification was made also 
on behalf of the State of Assam. It can, therefore, be said that 
the requirements of Section 79 was fulfilled in the present case. 
Any other construction of the plaint will be contrary to the spirit 
of the Section 79 and retard the cause of justice. On the same 
reasoning requirement of Order 27, Rule 5A can also be said to 
have been fulfilled."

12. Therefore,  I  have  no  hesitation  in  arriving  at  a 

conclusion that the suit was not bad for non-joinder of the 

State  of  Assam.  As  regards  another  contention  of  the 

appellant that Borgaon L. P. School was not made a party to 

the suit, all  I would say is that Borgaon L.P. School was 

very  much  a  party  to  the  suit.  The  cause  title  of  the 

unamended  plaint  shows  that  the  suit  was  filed  by  the 

plaintiffs  against  Borgaon  L.P.  School  in  the  names  of 

defendants no. 1 to 4 who were President, Secretary cum 

Head  Master,  and  members  of  the  school  respectively. 

Therefore, the suit was not bad for non-joinder of Borgaon 

L.  P.  School.  The ground of the appellant regarding non-

joinder of necessary parties is, therefore, not tenable in law.

13. Ground (2): According to the appellant, the admitted 

case of the plaintiffs is that the father of the plaintiffs had 

allowed the management of the school to run the school on 

the  suit  land.  The  father  of  the  plaintiffs  died  about  20 

years  back  as  deposed  by  the  plaintiffs’  witnesses  and 

during his life time he never tried to evict the school from 

the suit land. The names of the plaintiffs were mutated in 
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the year 1990 after the death of their father, and the suit 

was filed in 2007 only. Thus, according to the appellant, it 

is the plaintiffs’ own case that the school has been running 

over the suit land prior to 1990, and, as such, the suit is 

barred by limitation by virtue of adverse possession. But, 

according  to  the  respondents/plaintiffs,  the  appellant 

cannot  take  two  inconsistent  pleas  together  –  one  plea 

regarding gift/donation of the suit land by the father of the 

plaintiffs  to  the  school  authority  and  the  other  plea 

regarding acquisition of right, title and interest by way of 

adverse possession.

14. The learned advocate for the appellant has relied upon 

a decision of the Supreme Court in a reported case, Bondar 
Singh and Ors. Vs. Nihal Singh and Ors.,  (2003) 4 SCC 

161. I have gone through the said decision. In that case, the 

suit was instituted for declaration on the basis of adverse 

possession.  The  predecessor-in-interest  of  plaintiffs  had 

come into possession of the land by virtue of an unstamped 

and unregistered sale deed executed by the predecessor-in-

interest of defendants in 1931. Plaintiffs were in continuous 

possession of the land till 1956 when defendants by issuing 

a notice called upon plaintiffs as trespassers to hand over 

possession  of  the  land  to  them.  It  was  held  that  the 

unstamped  and  unregistered  sale  deed  can  at  least  be 

looked  into  for  the  collateral  purpose  of  nature  of 

possession of plaintiffs over the land. Accordingly, the sale 

deed showed that the possession of plaintiffs was not illegal 

and  unauthorised.  Plaintiffs  being  in  continuous  and 

interrupted  possession  of  the  land  since  1931  and  they 

having set up hostile title thereto against defendants who 
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started  asserting  their  title  only  from  1956,  the  plea  of 

adverse possession of plaintiffs was established.

15. Coming to our case, it is the claim of the plaintiffs that 

their father, during his lifetime, had allowed the defendant 

school authority to construct the foundation of their school 

for a temporary period with condition to shift the school to 

some other place later on. But, the defendants have been 

running the school  on the suit  land till  today in spite of 

repeated requests made by the plaintiff side for vacating the 

suit land. However, the case of the defendants is that the 

suit land was gifted/donated by the father of the plaintiffs 

to the school authority during his life time and the school 

has been running since the year 1957 and the same is now 

recognised as Government school.  Their claim is that the 

father  of  the  plaintiffs  had  gifted/donated  the  suit  land 

absolutely  to the school  authority  and become the donor 

member of the school.

16. The said decision, relied upon by the learned counsel 

for  the  appellants,  is  not  applicable  to  our  case.  In that 

case, the plaintiffs had filed the suit for declaration on the 

basis  of  adverse  possession,  not  on  the  basis  of  the 

unstampted and unregistered sale  deed. On facts  of  that 

case, the said sale deed was looked into for the collateral 

purpose of  nature of  possession of  the plaintiffs  over the 

land. In our case, however, the main plea of the defendants 

in  Title  Suit  No.  9/2007  was  that  the  suit  land  was 

gifted/donated by the father of the plaintiffs to the school 

authority. The defendants claimed title over the suit land on 

behalf of the school on the basis of the alleged gift/donation 

by the father of the plaintiffs. Adverse possession was never 
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their defence though there was simply an averment in the 

written statement that the suit is barred by limitation. Now, 

in this appeal, the appellants have taken the plea that the 

suit  of  the  plaintiffs  apparently  seems  to  be  barred  by 

limitation. I am of the considered view that two inconsistent 

pleas  cannot  be  taken  together  by  the 

appellants/defendants. They have to take the either of the 

pleas. If they want to take the plea of adverse possession, 

they  have  to  renounce  the  plea  of  title  on  the  basis  of 

gift/donation.  I  would like to cite here a few decisions to 

substantiate my stand.

17. In a  reported case,  Mohan Lal  (Deceased)  through 
his  Lrs.  Kachru  and  Ors. Vs.  Mirza  Abdul  Gaffar  and 
Anr.,  1996 (1)  SCALE 5:  MANU/SC/1039/1996,  wherein 

the appellant had raised two pleas for retaining possession 

of  the  suit  property  –  first  plea  being  of  his  being  in 

possession lawfully under the agreement for sale in part-

performance of the contract and the second plea being of 

his having remained in possession from March 8, 1956, and 

thereby perfected his title by prescription, it was observed 

by  the  Hon’ble  Supreme  Court  that  the  first  plea  is 

inconsistent  with  the  second  plea.  Having  come  into 

possession under the agreement, he must disclaim his right 

thereunder  and  plead  and  prove  assertion  of  his 

independent hostile adverse possession to the knowledge of 

the transferor of his successor in title or interest and that 

the latter had acquiesced to his illegal possession during 

the  entire  period  of  12  years,  i.e.,  upto  completing  the 

period  of  his  title  by  prescription  nec  vi  nec  clam  nec 

precario.  Since  the  appellant's  claim  is  founded  on 

javascript:fnCitation('MANU/SC/1039/1996');
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Section 53-A,  it  goes  without  saying  that  he  admits  by 

implication  that  he  came  into  possession  of  the  land 

lawfully under the agreement and continued to remain in 

possession till date of the suit. Thereby the plea of adverse 

possession is not available to the appellant.

18. In  another  decision,  Karnataka  Board  of  Wakf 
Vs. Government of India and Ors.,  2004 (4) SCALE 856: 

MANU/SC/0377/2004,  it  was  observed  by  the  Hon’ble 

Supreme Court in Para 12 that the plaintiff,  filing a title 

suit, should be very clear about the origin of title over the 

property.  He  must  specifically  plead  it.  Relying  upon  its 

decision  in P.Periasami v. P.Periathambi,  (1995)  6  SCC 

523: MANU/SC/0821/1995,  wherein  it  was  ruled  that  – 

"Whenever  the  plea  of  adverse  possession  is  projected, 

inherent in the plea is that someone else was the owner of 

the property." – the Hon’ble Supreme Court held that the 

pleas  of  title  and  adverse  possession  are  mutually 

inconsistent and the latter does not begin to operate until 

the former is renounced.

19. In a comparatively recent decision,  L.N. Aswathama 
and  Anr. Vs. P.  Prakash,  JT  2009  (9)  SC  527: 

MANU/SC/1222/2009,  it  was  observed  by  the  Hon’ble 

Supreme Court as under:

"17. The legal position is no doubt well settled. To establish a 
claim of title by prescription, that is adverse possession for 12 
years  or  more,  the  possession  of  the  claimant  must  be 
physical/actual,  exclusive, open, uninterrupted, notorious and 
hostile to the true owner for a period exceeding twelve years. It 
is also well settled that long and continuous possession by itself 
would  not  constitute  adverse  possession  if  it  was  either 
permissive possession or possession without animus possidendi. 
The pleas based on title and adverse possession are mutually 
inconsistent and the latter does not begin to operate until the 
former is renounced. Unless the person possessing the property 
has the requisite animus to possess the property hostile to the 

javascript:fnCitation('MANU/SC/1222/2009');
javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0821/1995','1');
javascript:fnCitation('MANU/SC/0377/2004');
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title  of  the  true  owner,  the  period  for  prescription  will  not 
commence."     

20. In view of the law laid down by the Hon’ble Supreme 

Court  in  the  above  decisions,  there  remains no  question 

that as the appellants/defendants have taken the plea of 

title of the school authority over the suit land on the basis 

of  gift/donation  of  the  suit  land  by  the  father  of  the 

plaintiffs,  it  is not  open to them to take the inconsistent 

plea of  adverse possession.  The ground of  the appellants 

regarding adverse possession is,  therefore,  not  tenable  in 

law.   

21. Ground (3): It is the cardinal principle of appreciation 

of evidence that a plaintiff has to stand on his own legs and 

unless he does so he cannot take any benefit  out of  the 

weakness in the case of the defendant. In this connection, I 

would like to cite here a decision of the Hon’ble Supreme 

Court.  In a reported case,  Rangammal Vs. Kuppuswami 
and Anr.,  2011 (6) SCALE 161: MANU/SC/0620/2011, it 

was observed by the Hon’ble Supreme Court as follows:

"Section 101 of the Indian Evidence Act, 1872, defines ‘burden 
of proof’ which clearly lays down that whosoever desires any 
court to give judgment as to any legal right or law dependent 
on the existence of  facts  which he asserts,  must prove that 
those  facts  exist.  When  a  person  is  bound  to  prove  the 
existence of any fact it is said that the burden of proof lies on 
that person. Thus, the Evidence Act has clearly laid down that 
the burden of  proving fact  always lies upon the person who 
asserts. Until such burden is discharged, the other party is not 
required to be called upon to prove his case. The court has to 
examine as to whether the person upon whom burden lies has 
been  able  to  discharge  his  burden.  Until  he  arrives  at  such 
conclusion, he cannot proceed on the basis of weakness of the 
other party."

22. Coming to our case, the main issue in the suit was 

issue no.  2 and the decision in the suit  is based on the 

finding upon the said issue. The issue was as to whether 

javascript:fnCitation('MANU/SC/1222/2009');
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the  father  of  the  plaintiffs  allotted  the  suit  land  to  the 

school authority for temporary settlement when approached 

by the school  authority.  On perusal  of  the discussion on 

issue no. 2, it clearly appears that the learned Court below 

did not virtually consider the evidence for the plaintiffs’ side 

and without dwelling upon the issue (as to whether or not 

the  suit  land  was  temporarily  allotted  to  the  school 

authority) posed a question to itself as to whether or not the 

father of the plaintiffs had actually gifted/donated the suit 

land  to  the  school  authority.  The  appellants/defendants 

have,  therefore,  rightly  submitted  in  the  appeal  that  the 

learned  trial  Court  shifted  the  burden  directly  to  the 

defendants without discussing and considering the evidence 

for the plaintiffs’ side. The claim of the plaintiffs in the suit 

was that the suit land was temporarily given by their father 

to the school authority and so it was their bounden burden 

to  prove  the  said  fact.  Needless  it  is  to  say,  the  learned 

Court below ought to have discussed the evidence of  the 

plaintiffs’ side to see as to whether or not they are able to 

discharge their burden of proving the said fact in the suit.

23. Let me now examine the evidence of the plaintiffs’ side. 

PW1  is  Sri  Bhagaban  Deka,  the  plaintiff  no.  1.  He  has 

reiterated the facts averred in the plaint. He has deposed 

inter alia that his father, during his life time, had allowed 

the school committee to erect the school house temporarily 

on the suit land with the undertaking that they would shift 

the school house to another place. On being asked in his 

cross-examination as to in which year their father had given 

the land to the school authority, he stated that he doesn’t 

know as they were young at that point of time. It, however, 

appears  from  the  evidence  of  PW3  that  the  school  was 
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established long back (when he was reading) and rather the 

school has been receiving grants for 35-40 years. PW3 has 

also stated categorically that PW1 was not born when the 

school was set up. This shows that PW1, who was barely 38 

as on the date of his cross-examination, was not born when 

his father had given the land to the school  authority. He 

has mentioned in para 12 of his evidence on affidavit that 

the  statements  made  in  para  1  to  11  are  true  to  his 

knowledge,  but he has not  elucidated how he knows the 

factum of  his  father’s  giving  the  suit  land  to  the  school 

authority temporarily when he was not even born at that 

point of time. Coming to the testimony of PW2, it appears 

that he was 70 years of age as on the date of his cross-

examination. He deposed in his cross-examination that he 

doesn’t know in what manner Kaliram had given the suit 

land to the school. He does not know how many years have 

elapsed since the establishment of the school on that land. 

He even deposed that he had not heard about the giving of 

the land to the school temporarily. As such, the testimony 

of PW2 is hardly of any assistance to the plaintiffs.

24. Let me now come to the testimony of PW3 who was 

aged 60 years as on the date of his cross-examination. He 

deposed in his cross-examination inter alia that he read in 

the defendants’  school.  At the time of  the opening of the 

school, Surendra Mohan Deka and Mohendra Mohan Das of 

their village had taken leading part. The school was started 

over a plot of land of Kaliram Deka after asking for the same 

from him. About 3 Kathas of the land of Kaliram Deka is 

there  in  the  occupation  of  the  school.  The  land  was 

temporarily taken from Kaliram Deka. It, thus, appears that 

PW3 is a vital witness for the plaintiffs. He narrated all the 
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above facts relating to the opening/starting of the school. 

Being a student of the said school at that point of time, he 

certainly had the knowledge of those facts. He deposed that 

when the said school was started they were brought to this 

school from some other school. He reinforced, in his cross-

examination,  the  contentious  fact  that  the  father  of  the 

plaintiffs had temporarily given the suit land to the school 

authority. I have no reason to disbelieve the testomony of 

PW3.  It,  thus,  appears  that  the  plaintiffs,  riding  on  the 

testimony of PW3, have been able to discharge their burden 

of  proof  that  the  suit  land  was  temporarily  given  to  the 

school authority for setting up the school.

25. The  plaintiffs  having  discharged  their  burden,  the 

onus shifted to the defendants to prove that the father of 

the plaintiffs had donated/gifted the suit land to the school 

authority. Both DW1 and DW2 deposed in their evidence on 

affidavit  inter  alia that  the  father  of  the  plaintiffs  had 

donated the suit land to the school authority by writing in 

the  proceeding  book  of  the  school.  But,  the  defendants 

failed to exhibit the said proceeding book to substantiate 

their  claim.  Unlike  his  testimony  (in  his  evidence  on 

affidavit)  as  to  the  making  of  gift  by  writing  in  the 

proceeding  book,  DW1 deposed  in  his  cross-examination 

inter alia that the gift was made orally. But, it hardly needs 

to be stated here that oral gift  is not valid in law as per 

Section 123 of the Transfer of Property Act. This apart, the 

learned  Court  below  rightly  observed  in  the  impugned 

judgment  that  the  defendants  side  failed  to  produce  any 

witness who was present at the time when the father of the 

plaintiffs  had  made  the  gift  to  the  school  authority.  The 

learned Court below also rightly considered the provision 
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contained in Section 123 of the Transfer of Property Act and 

held that the alleged gift by the father of the plaintiffs is not 

a valid gift in the eye of law in the absence of any registered 

instrument.

Conclusion

26. In the result, I hold that the appeal is devoid of any 

merit.  The  Judgment  and  Decree  passed  by  the  learned 

Court below is not worth interfering.

Order

27. The  appeal  stands  dismissed on  contest  with  costs. 

The  Judgment  and  Decree  passed  by  the  learned  Court 

below in Title Suit No. 9/2007 is hereby upheld.

28. A decree be prepared within 15 days from today and 

the case record of this appeal be consigned to the Record 

Room.

29. Let the case record of Title Suit No. 9/2007 be sent 

back  to  the  learned  Court  below  with  a  copy  of  this 

Judgment.

Given under my hand and the seal of this Court on 

this the 13th day of November, 2013. 

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.    
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