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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Friday, the 15th day of November, 2013

Title Suit No. 195 of 2007

Smt. Rwitticka Kalita.............................................Plaintiff

versus

1. Sri Jayanta Baruah

2. Haidar Hussain

3. Sri Manajit Mahanta

4. Sri Jatin Choudhury.....................................Defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
07.08.2013,  12.08.2013,  13.08.2013,  10.09.2013  and 
09.10.2013 in presence of:–

Advocate for the Plaintiff: Mr. Satyen Sarma 
Advocate for the Defendants: Mr. Girish Misra

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This  is  a  suit  for  declaration,  damages  and 
compensation for defamation and permanent injunction.

2. The case of the plaintiff is that she is a cadre of Assam 
Civil  Services  (ACS)  and  holding  the  post  of  Inspector 
General of Prisons. She had a brilliant academic career all 
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along.  After  completing  her  Post  Graduation  in  the  year 
1981,  she  appeared  in  the  ACS  examination  and  stood 
second  in  ACS  (Class  I).  She  held  many  esteemed  and 
respectable  posts  since  thereafter  and  before  being 
appointed to her present post she was holding the post of 
Director,  Handloom  and  Textiles,  Assam,  from  2001  to 
2006.  She  has  been  discharging  her  duties  to  the 
satisfaction  of  all  concerned.  She  has  undergone  many 
training  programmes  and  gained  vast  experience  in 
developmental  activities,  implementation  of  schemes, 
projects and programmes. She has attended and organised 
various  conferences  and  workshops.  She  hails  from  a 
reputed  family.  Her  father  retired  as  Commissioner  of 
Taxes,  Govt.  of  India,  and  her  husband  is  a  reputed 
parliamentarian/legislator of the State and holding the post 
of President of Assam Pradesh Congress Committee.

3. The grievance of  the plaintiff  in this suit is that the 
Assamese  daily  “Asomiya  Pratidin”  in  its  issue  dated 
30.04.2007 printed, published and circulated a news item 
under  the  prominent headline  “BHUBANESWAR KALITAR 
KHEMATARE  BALIYAN  PATNI”  (power  crazy  by  virtue  of 
being  the  wife  of  Bhubaneswar  Kalita),  “ASOMAR 
KARAGARAT  ATIYA  RWITTICKA  KALITAR  ABADH 
LUNTHAN” (unrestrained plundering in the jails of Assam 
now  by  Rwitticka  Kalita)  and  “BANDIR  BHAT  MUTHITO 
CHAKU  KARAGARAR  MAHAPARIDARSHIKAR”  (eyes  of 
Inspector General of Prisons on even the very day to day 
food  of  prisoners).  The  said  news  item alleged  inter  alia 
nepotism on the part of the plaintiff in awarding contracts 
of  food  supplies  in  Jails  to  firms belonging  to  the  home 
constituency of her husband. The aforesaid news item has 
questioned the  very integrity  and honesty  of  the  plaintiff 
and has cast aspersions on her propriety and dignity. The 
allegations levelled therein against her are absolutely false, 
scandalous,  concocted,  baseless  and  not  based  on  any 
evidence.  The allegations levelled against  the  plaintiff  are 
absolutely  damaging,  defamatory  and  without  any 
foundation.  The plaintiff  denies that  she had allotted the 
work  for  supplying  food-materials  to  selected  firms  as 
named in the said news item. The plaintiff states that no 
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work order was issued for supplying food-materials to the 
Prisons pursuant to tenders floated for the year 2007-2008. 
The plaintiff  alleges that the defendants in the said news 
item implicated the name of her husband with an ulterior 
motive. She alleges that the imputations made in the said 
news item are false and not based on any public record. 
Such publication of the said news item has subjected the 
plaintiff  to  ridicule  and  indignity  in  the  estimation  of 
relatives, friends, well-wishers and public at large.

4. The  plaintiff  further  states  that  she  had  sent  a 
clarification dated 30.04.2007 to  the  defendant  no.  4 for 
publication.  But the defendants printed and published the 
said clarification in the second page of the said newspaper 
in its issue dated 01.05.2007. The defendant no. 2, cleverly 
and  without  permission  from  the  plaintiff,  edited  the 
clarification  of  the  plaintiff  by  deleting  some 
words/sentences and adding some words/sentences on his 
own sweet will. Therefore, the publication of clarification in 
the  said  newspaper  is  no  publication  of  clarification  as 
desired by the plaintiff. Further, the false and defamatory 
news item was published in the first/front page of the said 
newspaper with block banner headlines giving a prominent 
view to  its  readers  so  that  the  said  news  item does  not 
escape  the  notice  of  the  readers  of  the  said  newspaper, 
whereas the distorted/edited version of the clarification was 
published in the second page of the said newspaper so that 
it escapes the notice of the readers of the said newspaper.

5. The defendants filed their  written statement alleging 
inter alia as follows:

(1) The said news item was published not with the intention 
to defame the plaintiff but to make the public aware of their 
rights and the irregularities taking place in the government 
departments.  The  said  news  item  was  published  with 
proper verification and with a view for  the welfare of  the 
public  and  to  make  them aware  of  their  rights  to  know 
about the illegal activities of  a public servant done in an 
official capacity which cannot be said to be defamatory.



T . S .  1 9 5 / 2 0 0 7 P a g e  | 4

(2) The said news report was based on truth and authentic 
source of information and the authenticity was duly verified 
from  the  respective  sources  of  information  before 
publication. The firms which are selected for supplying the 
dietary and the other articles of Groups A, B, C, etc. to the 
Jails  of  Guwahati,  Mangaldoi,  Silchar  pursuant  to  the 
tenders floated for the year 2007-2008 did not submit their 
tenders as per departmental norms. There are complaints 
made  by  the  public  against  the  firms  namely  R.D. 
Enterprise, M.D. Enterprise and Kabita Barman before the 
plaintiff  for  rejection  of  defective  tenders.  Besides  that, 
when the Superintendent of District Jail, Mangaldoi, wrote 
to the Superintendent of Taxes, Nalbari, as well as to the 
plaintiff against the tenderer  Kabita Barman for validity of 
Sales Tax Clearance Certificate, no action was taken against 
her.  Moreover,  tenderers  namely  Rajashree  Enterprise, 
Kabita Barman, Gobinda Upadhyay, N.D. Enterprise, Ratul 
Das  who  violated  rules  and  regulations  while  submitting 
their tenders for more than one groups against one money 
receipt  have  been successful  in  getting  the  settlement  of 
Annual Contract of supply of dietary and other articles in 
their favour for the year 2007-2008.

(3)  In  view  of  the  irregular  and  questionable  manner  in 
which tenders are floated and applications are accepted for 
supplying  dietary  and  the  other  articles  to  the  Jails  of 
Assam which involves crores of rupees, the press had every 
reason to question and challenge the integrity, honesty and 
propriety of  the said process as a whole and the plaintiff 
being the highest authority  to monitor the whole process 
cannot claim to escape newspaper reporting the same. By 
the publication of such news item the people have come to 
know  about  the  corruption,  favouritism  and  misusing  of 
authority and the power prevailing in the system of such 
Government offices.

Issues

6. The following issues were framed in this suit on the 
basis of the pleadings on record:
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(1)  Whether the suit is maintainable in present form and 
order?

(2) Whether there is cause of action for the suit?

(3)  Whether  the  suit  is  bad  for  non-joinder  of  necessary 
party?

(4)  Whether  the  plaintiff  is  entitled  to  get  the  decree  as 
prayed for?

(5) What other relief/reliefs the parties are entitled to get?

Discussion, decision and reasons therefor

7. The  plaintiff  examined  as  many  as  six  witnesses 
whereas  the  defendants  examined  only  one.  I  have  gone 
through  the  pleadings  of  the  parties  and  the  evidence 
tendered on record. I have heard the arguments of both the 
sides.

Finding upon issue no. 2 with reasons

8. The plaintiff claims in this suit that the publication in 
question is defamatory, and the defendants say it  is not. 
The plaintiff  has to prove all the necessary ingredients of 
defamation to get a decree in her favour. Therefore, there is 
cause of action for the suit. The issue is answered in the 
affirmative.

Finding upon issue no. 3 with reasons

9. Though the  defendants have alleged in their  written 
statement that the suit is bad for non-joinder of necessary 
parties,  they  have  not  mentioned  anything  therein  as  to 
who  ought  to  have  been  joined  as  necessary  parties. 
Therefore, the issue at hand is answered in the negative. 

Finding upon issues no. 4 and 5 with reasons

10. Before I go into the facts of this case to determine as to 
whether or not the plaintiff is entitled to get a decree in her 
favour, it is apposite for me to have a look at the law as 
regards defamation insofar as it pertains to civil law. 
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Defamation – What is?

11. There always exists a delicate balance between one’s 
right to freedom of speech and another's right to protect his 
good  name.  It  is  often  difficult  to  know  which  personal 
remarks are proper and which run into conflict with the law 
of defamation. The term "defamation" in common parlance 
includes  any  statement  that  hurts  someone's  reputation. 
Reputation  is  what  is  generally  said  or  believed about  a 
person.  Therefore,  in  other  words,  defamation  means 
publication of  any statement that  lowers a person in the 
opinion  or  estimation  of  others.  To  be  more  particular, 
defamation  is  the  act  of   lowering  another  person’s 
reputation  through  a  statement  calculated  to  expose  a 
person  to  hatred,  contempt  or  ridicule  or  to  injure  the 
person in the person’s trade, business or profession or to 
cause the person to be shunned or avoided in society.

Defamation – Features

12. Defamation can be a civil wrong as well as a criminal 
offence. Civil defamation is dealt with under the law of torts 
(which is comprised of judicial precedents) whereas criminal 
defamation is an offence under Section 499 of the Indian 
Penal  Code.  Under  civil  law,  the  remedy  is  generally 
damages for the harm caused whereas under criminal law 
the  offence  could  lead  to  imprisonment  of  the  offender. 
Defamation  is  of  two  types:  libel  and  slander.  Libel  is 
the publication of  any  defamatory  statement  in 
some permanent form,  for  example,  in  writing,  print  or 
images,  whereas  slander  is  defamation  through  spoken 
words.  This  difference  is,  however,  for  all  practical 
purposes, irrelevant in India.

Defamation – Elements

13. The  ingredients  which  need  to  be  established  for  a 
case of civil defamation are that the alleged content is: (i) 
published, (ii) caused harm to reputation, and (iii) false. In a 
civil proceeding, the emphasis is on restoring the person to 
a position prior to the alleged offence. This is done through 
reimbursing  the  person  for  the  harm  caused  to  him  by 
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imposing  damages  on the  wrongdoer.  Thus,  it  has  to  be 
proved  that  the  alleged  defamatory  content  damaged the 
reputation of the person. Further, the defamatory statement 
has  to  be  false  otherwise  no  action  arises.  Proof  of 
publication is also an important ingredient. Publication is 
the  dissemination  of  the  defamatory  statement  to  any 
person other than the person about whom the statement is 
written or spoken.

Higher burden for defamation – Public Officials

14. People  in  the  public  eye  get  less  protection  from 
defamatory  statements  and  face  a  higher  burden  when 
attempting  to  win  a  defamation  lawsuit.  In  a  significant 
decision,  R.  Rajagopal  Alias  R.R.  Gopal  and  Anr.  Vs. 
State of T.N. and Ors., (1994) 6 SCC 632, it was observed 
by the Hon’ble Supreme Court that in the case of  public 
officials, it is obvious, right to privacy, or for that matter, 
the remedy of action for damages, is simply not available 
with  respect  to  their  acts  and  conduct  relevant  to  the 
discharge of their official duties. This is so even where the 
publication is based upon facts and statements which are 
not true, unless the official establishes that the publication 
was  made  (by  the  defendant)  with  reckless  disregard  for 
truth. In such a case, it would be enough for the defendant 
(member of the press or media) to prove that he acted after 
a reasonable verification of the facts; it is not necessary for 
him to prove that what he has written is true. Of course, 
where the publication is proved to be false and actuated by 
malice or personal animosity, the defendant would have no 
defence and would be liable for damages.

15. Thus,  when a public official is  criticized in a false 
and  injurious  way  for  something  that  relates  to  their 
behaviour  in  office,  he  must  prove  all  of  the  above 
elements  associated with  normal  defamation,  and must 
also  show  that  the  statement  was  made  with  "actual 
malice".  "Actual  malice"  was  defined  in  a  celebrated 
United States Supreme Court case, The New York Times 
Company  Vs.  L.B.  Sullivan,  376  U.S.  254  (1964): 
MANU/USSC/0245/1964. In that case, the Court held that 

javascript:fnCitation('MANU/USSC/0245/1964');
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public officials could win a defamation suit only when the 
statement that was made was not an honest mistake and 
was in fact published with the actual intent to harm the 
public figure. According to the Court, actual malice only 
occurs when the person making the statement knew the 
statement was not  true at the time he made it,  or  had 
reckless disregard for whether it was true or not.

Defamation – Burden of Proof

16. Like all other suits, the burden to proof to establish 
defamation is initially on the plaintiff. He has to prove the 
above ingredients for defamation. Further, if the plaintiff is 
a public official, he has a higher burden of also proving that 
the alleged statement was made with actual malice. Once 
the plaintiff  successfully brings home all these requisites, 
the  onus  shifts  on  the  defendant  to  prove  that  the 
statements  made  are  actually  true.  It  is  pertinent  to 
mention  here  as  well  that,  as  observed  by  the  Hon’ble 
Supreme Court in the case of  R. Rajagopal (supra), if  the 
public official establishes that the publication was made (by 
the defendant) with reckless disregard for truth, in such a 
case it would be enough for the defendant (member of the 
press or media) to prove that he acted after a reasonable 
verification of the facts, and it is not necessary for him to 
prove that what he has written is true.

17. Having  summed  up  the  law  as  regards  civil 
defamation, let me now examine as to whether in our case 
the plaintiff has been able to establish all the essentials of 
civil defamation.

18. The plaintiff  has stated in the plaint  as well  as her 
evidence  on  affidavit  that  the  Assamese  daily  “Asomiya 
Pratidin” in its issue dated 30.04.2007 printed, published 
and circulated a news item under the prominent headline 
“BHUBANESWAR KALITAR KHEMATARE BALIYAN PATNI” 
(power crazy by virtue of  being the  wife  of  Bhubaneswar 
Kalita), “ASOMAR KARAGARAT ATIYA RWITTICKA KALITAR 
ABADH LUNTHAN” (unrestrained plundering in the jails of 
Assam  now  by  Rwitticka  Kalita)  and  “BANDIR  BHAT 
MUTHITO  CHAKU  KARAGARAR  MAHAPARIDARSHIKAR” 
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(eyes of Inspector General of Prisons on even the very day to 
day food of prisoners). The said news item inter alia alleged 
nepotism on the part of the plaintiff in awarding contracts 
of  food  supplies  in  Jails  to  firms belonging  to  the  home 
constituency  of  her  husband.  The  plaintiff  contends  that 
the aforesaid news item has questioned her very integrity 
and  honesty  and  cast  aspersions  on  her  propriety  and 
dignity. She claims that the allegations levelled against her 
are  absolutely  false,  scandalous,  concocted,  baseless and 
not  based  on  any  evidence.  She  further  claims  that  the 
allegations  levelled  against  her  are  absolutely  damaging, 
defamatory  and without  any foundation.  She  denies that 
she had allotted the work for supplying food-materials to 
selected  firms  as  named  in  the  said  news  item.  She 
maintains  that  no  work  order  was  issued  for  supplying 
food-materials to the Prisons pursuant to tenders floated for 
the year 2007-2008. She further alleges that the defendants 
in the said news item implicated the name of her husband 
with  an  ulterior  motive.  She  also  alleges  that  the 
imputations made in the said news item are false and not 
based  on  any  public  record.  She  asserts  that  such 
publication  of  the  said  news  item  has  subjected  her  to 
ridicule and indignity in the estimation of relatives, friends, 
well-wishers and public at large.

19. Coming  to  the  first  ingredient  of  “publication”,  it 
appears from her evidence on affidavit that the plaintiff, as 
PW1, has quoted therein the allegedly defamatory content of 
the news item in Assamese language, and exhibited the said 
Assamese  daily  dated  30.04.2007  as  Ext.  1  and  the 
concerned  news  item  as  Ext.  1(1).  This  establishes 
“publication”.

20. Let  me now consider  the  next  ingredient  –  “injury”. 
The plaintiff has deposed in her evidence on affidavit that 
the  said  news  item  has  cast  aspersions  on  her  dignity, 
prestige  and  propriety  and  subjected her  to  ridicule  and 
indignity in the estimation of relatives, friends, well-wishers 
and  public  at  large.  Citing  the  decision  of  the  Hon’ble 
Supreme Court in  Kiran Bedi Vs. Committee of Inquiry 
and Anr., (1989) 1 SCC 494, the learned advocate for the 
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plaintiff  has submitted that the right to the enjoyment of 
good reputation is a right inherent in every person and it is 
more  valuable  than  any  other  properties.  Let  me 
straightaway mention here  that  the  imputations  made in 
the said news item, unquestionably, appear to be  ex facie 
slanderous.  The materials  on record show that  the  news 
item  appeared  in  the  first  page  of  the  widely  circulated 
vernacular  daily  “Asomiya  Pratidin”  and  so  it  is  quite 
obvious that the news item had come to the notice of all 
and  sundry.  It  hardly  needs  any  mention  that  the  first 
blush view in the mind of every person going through the 
said  news  item  would  be  that  the  top  brass  in  the 
department  of  jails/prisons  had  committed  nepotism  in 
selecting tenders. Learned advocate for the defendants has 
tried to show in this case, basing on the statements made 
by the PWs in their cross-examination, that the plaintiff is 
still respected by the PWs in spite of the said news item. 
But that,  according to me, is by no means the footing to 
take the view that the reputation of  the plaintiff  was not 
hurt on publication of the news item. The PWs are known to 
the plaintiff or the plaintiff is known to them. What about 
the general populace going through the said news item? In 
the premises, I am of the considered view that the second 
ingredient “injury” is also satisfied in the case at hand.

21. The  next  element  for  defamation  is  “falsity”.  The 
plaintiff has deposed in her evidence on affidavit that the 
allegations levelled against her in the said news item are 
absolutely  false,  scandalous,  concocted,  baseless and not 
based  on  any  evidence.  She  has  denied  that  she  had 
allotted the  work for  supplying food-materials  to selected 
firms as named in the said news item. She has claimed that 
no work order was issued for supplying food-materials to 
the Jails pursuant to the tenders floated for the year 2007-
2008  when  the  said  news  item  was  published  on 
30.04.2007.  She has further alleged that  the  said tender 
documents  were  under  consideration  of  the  Tender 
Committee  when  the  said  news  item  was  published  on 
30.04.2007.
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22. Upon perusal of the said news item, it appears that 
the  following  are  the  main  allegations  made  by  the 
defendants therein:

(1) that ignoring the Government norms and giving priority 
to  her  husband’s  political  interest  the  plaintiff  has 
entrusted the contracts of supply of food items in Jails to 
firms of persons belonging to the home constituency of her 
husband;

(2)  the  firms selected for  supply  of  food items to Central 
Jail, Guwahati, and District Jail, Mangaldoi, at the behest 
of  the  plaintiff,  did  not  submit  the  tenders  as  per 
departmental norms;  

(3)  that  for  supply  of  various  items  to  the  Central  Jail, 
Guwahati,  three  firms,  namely,  R.D.  Enterprise,  N.D. 
Enterprise  and  Kabita  Barman,  submitted  tenders,  in 
violation  of  the  norms,  in  a  single  form  by  way  of 
photocopying  one  form  without  resorting  to  separate 
certificates as required, and only because these firms were 
close to the plaintiff, no action was taken against them for 
violating  norms,  rather  they  were  selected  for  supply  of 
articles;

(4)  that  for  supply  of  various  items  to  the  District  Jail, 
Mangaldoi,  also,  along  with  R.D.  Enterprise  and  N.D. 
Enterprise one firm named Gobinda Upadhyay was selected 
and  here  too  the  selected  firms  committed  similar 
irregularities;

(5)  that  the  document  from  the  Sales  Tax  Department 
submitted along with the tender of Kabita Barman was of 
the year 2006 and shown as applicable for 2007 by forgery, 
and the Jail Superintendent, Nalbari, has confirmed that it 
was forged after taking up the matter with the Sales Tax 
Department and intimated the plaintiff  in writing, but by 
virtue of  being close to the plaintiff  no action was taken 
despite specific complaint was received, but rather armed 
by the power of the plaintiff this firm got a licence to carry 
on uninterrupted plundering in the office of the Inspector 
General of Prisons, and with the connivance of the plaintiff 
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this firm could siphon off Rs. 12 lakh from the Government 
Exchequer recently;

(6) that being highly aggrieved with the misuse of power by 
the plaintiff,  some firms have already taken resort to the 
Court,  and,  as a  result,  the  Court  has  stayed the  entire 
process;

(7) that there is an amount of commission to the tune of 
crores  of  rupees  involved  behind  the  entire  process  as 
because articles worth Rs. 27 crores are supplied to the 27 
Jails  yearly,  and,  out  of  this,  the  Inspector  General  of 
Prisons gets a substantial amount a commission.

23. It clearly comes out from the news item that there are 
primarily two distinct accusations:

Accusation  (A): Irregularities  and  anomalies  in  the 
submission of tenders by the intending firms named in the 
news item; and

Accusation  (B): Selection of  the  firms named in the news 
item for supply of dietary and other items to Jails despite 
the said irregularities and anomalies.

24. Let me take the Allegation (B) first. The plaintiff has 
specifically  claimed  in  this  suit  that  no  work  order  was 
issued for supplying food-materials to the Jails pursuant to 
the tenders floated for the year 2007-2008 as on the date of 
publication of the said news item on 30.04.2007. She has 
further alleged that the said tender documents were under 
consideration of the Tender Committee when the said news 
item was published on 30.04.2007. She has examined Shri 
Ramani Kanta Nath (PW2), the Deputy Inspector General of 
Prisons (HQ), who has deposed  inter alia that the plaintiff 
after holding the charge of Inspector General of Prisons had 
constituted  a  Tender  Committee  with  a  view  to  getting 
competitive  bid  and  better  quality  food  materials  for  the 
prisoners.  On 30.04.2007,  when the  said news item was 
printed and published, the tender papers submitted by the 
tenderers  were  under  consideration  by  the  said  Tender 
Committee. Thereafter only, the plaintiff had issued letters 
to the Superintendents of various Jails to settle the tenders 
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mentioned therein after observing all necessary formalities 
prior to the settlements. PW2 has exhibited the said letters 
as Ext. 4 to 24. It appears from all these letters that they 
were  issued  subsequent  to  30.04.2007  i.e.  the  date  of 
publication of the said news item. In all  the said letters, 
addressed  to  the  Jail  Superintendents  of  the  concerned 
Jails,  the plaintiff  had stated that  the Annual  Tender for 
supply of dietary and other articles during the year 2007-
2008 may be settled with the tenderers mentioned therein 
after  observing  all  necessary  formalities  prior  to  the 
settlement. The examination-in-chief of PW2 along with the 
said exhibits apparently tends to show that the accusation 
made in the news item about selection of firms as on the 
date of publication was not true.

25. However, there are a few significant facts which also 
need to be taken into consideration before arriving at any 
conclusion  in  this  connection.  In  his  cross-examination, 
PW2 has stated inter alia that the Tender Committee selects 
as per law. He has also stated that at the relevant point of 
time  the  plaintiff  was  the  Inspector  General  of  Police 
(Prisons) and for approval of  the tenders signature of  the 
plaintiff is required along with other members of the Tender 
Committee. He has further deposed that the I.G. (Prisons) 
was the Chairman, and the following were the members of 
the Tender Committee: (1) Senior Financial Advisor, Home 
Department, (2) FAO, Office of the I.G. (Prisons), and (3) one 
each from Supply Department and Industrial Department. 
It is quite apparent from these statements made by PW2 
during  his  cross-examination  that  selection/approval  of 
tenders was done by the Tender Committee as per law and 
for  approval  of  the  tenders  signatures of  the  plaintiff  (as 
Chairman)  and  members  of  the  Tender  Committee  were 
required. Be it stated here that the plaintiff (PW1) has also 
stated in her cross-examination that tenders were passed 
finally  from her  end on being  approved by  the  Purchase 
Board.  As such,  it  becomes an established fact  from the 
combined  reading  of  the  cross-examination  of  PW1  and 
PW2  that  prior  to  the  settlement  of  the  tenders  by  the 
plaintiff vide the said letters (Ext. 4 to 24), the tenders were 
approved by the Tender Committee with signatures of the 
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plaintiff (as Chairman) and all the members of the Tender 
Committee. But, a few significant questions arise here the 
answers of which are not available in this case, or, to put it 
in a better way, the plaintiff has not provided in this case, 
and  these  questions  are:  (a)  When  were  the  tenders 
approved by the Tender Committee? (b) What was the time-
gap  between  the  approval  of  the  tenders  by  the  Tender 
Committee  and  the  settlement  of  the  tenders  by  the 
plaintiff? (c) Had the tenders been approved by the Tender 
Committee as on the date of publication of the said news 
item? It is pertinent to state here that PW2 has stated in his 
cross-examination that in Ext. 5 to 24 the plaintiff directed 
the  Supdt.  of  Central  Jail  to  settle  the  tenders  to  some 
selected persons. Therefore, another question that comes to 
my mind is as to whether or not the plaintiff had selected 
the  firms  out  of  the  names  approved  by  the  Tender 
Committee.  The plaintiff has not admittedly produced, in 
this  suit,  the  proceedings  of  the  concerned  Tender 
Committee so as to enable this Court to get the complete 
picture  of  the  matter.  I  am,  therefore,  of  the  considered 
opinion  that  though  the  plaintiff  has  established,  by 
exhibiting  the  said  letters  (Ext.  4  to  24),  that  the  final 
selection of the firms/tenders from her end had not been 
done as on the  date  of  the  publication of  the  said news 
item, she has not been able to show anything as to whether 
or not the approval of the tenders by the Tender Committee 
had been done as on the date of the publication of the said 
news item.                    

26. Coming now to the Allegation (A), the said news item 
contained  imputations  about  certain  irregularities  or 
anomalies  in  the  submission of  tenders by the  intending 
firms named therein, and selection of these firms despite 
the said irregularities or anomalies. As I have already stated 
hereinbefore, it was alleged in the said news item that the 
firms  selected  for  supply  of  food  items  to  Central  Jail, 
Guwahati, and District Jail, Mangaldoi, did not submit the 
tenders as per departmental norms. It was alleged that for 
supply of various items to the Central Jail, Guwahati, three 
firms, namely, R.D. Enterprise, N.D. Enterprise and Kabita 
Barman,  submitted  tenders,  in  violation  of  the 
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departmental  norms,  in  a  single  form  by  way  of 
photocopying  one  form  without  resorting  to  separate 
certificates  as  required.  It  was  further  alleged  that  for 
supply  of  various  items  to  the  District  Jail,  Mangaldoi, 
along with R.D. Enterprise and N.D. Enterprise,  one firm 
named Gobinda Upadhyay was selected and here too the 
selected  firms  committed  similar  irregularities.  It  was 
further  alleged  that  the  document  from  the  Sales  Tax 
Department  submitted  along  with  the  tender  of  Kabita 
Barman was of the year 2006 and shown as applicable for 
2007 by  forgery and this  fact  was confirmed by  the  Jail 
Superintendent, Nalbari, after taking up the matter with the 
Sales  Tax  Department.  The  plaintiff  has  not  admittedly 
produced any document (records of  tenders submitted by 
the said tenderers, proceedings of  the Tender Committee, 
etc.) to falsify the imputation that the tenderers named in 
the  news  item  had  committed  the  above 
irregularities/anomalies  in  submitting  their  respective 
tenders.  This  fact  becomes  all  the  more  significant  as 
because those very firms (except, of course, Kabita Barman) 
were finally selected as per Ext. 4 and Ext. 18 for supplying 
dietary  and  other  items  in  Central  Jail,  Guwahati,  and 
District Jail, Mangaldoi, and it is important to  bear in mind 
that in the news item it was stated that as many as 15 firms 
for Central Jail, Guwahati, and about 20 firms for District 
Jail, Mangaldoi, had submitted tenders.

27. For all the above reasons, I am inclined to hold that 
the plaintiff has not been able to establish in this case that 
the news item in question is wholly false. Here I should like 
to  make  it  clear  that  what  I  have  held  is  only  that  the 
plaintiff has not been able to falsify the news item wholly, 
and by saying so, I have not meant thereby that the news 
item is true. It is the claim of the defendants in this case 
that the news item is true, and the onus would naturally 
shift to the defendants to prove the truth of the news item if 
the  plaintiff  succeeds  in  discharging  her  burden  in  this 
case. 

28. Having discussed the above three ingredients, it is now 
time  to  discuss  the  fourth  ingredient  –  the  ingredient  of 
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“actual  malice”.  Why I  say discussion of  the said fourth 
ingredient is necessary is because the plaintiff is admittedly 
a public official and the news item which the plaintiff claims 
as defamatory relates to acts done by the plaintiff  in her 
official  capacity.  Learned  advocate  for  the  plaintiff  has 
submitted in course of arguments that the instant suit was 
instituted by the plaintiff not in her official capacity but in 
her personal or individual capacity. But that hardly matters 
according to me. It is immaterial whether she has instituted 
the suit in her personal capacity or official capacity. What 
really matters is that the suit relates to allegedly defamatory 
imputations pertaining to acts done by the plaintiff in her 
official capacity. Therefore, irrespective of the fact that the 
suit  is  filed  by  the  plaintiff  in  her  personal  capacity  or 
official capacity, it will nonetheless be a suit for defamation 
instituted by a public official. The same will be the case, for 
example, if a public official, after his retirement, institutes a 
suit for defamation in relation to any publication pertaining 
to the discharge of his official duties before his retirement. 
Therefore, the said argument of the learned advocate for the 
plaintiff is not worth accepting.

29. It  is  pertinent  to  mention  here  that  the  Hon’ble 
Gauhati High Court, in TATA Tea Ltd. and Ors. Vs. B.V.P. 
Rao, 2006 (4) GLT 482, despite observing that the plaintiff 
has filed the suit in his personal capacity, was pleased to 
hold  that  the  plaintiff  being  a  highly  placed Government 
official, in the light of the existing law of defamation against 
the public officials, is not entitled to bring such an action. 
The relevant observation of  the Hon’ble  High Court  is  as 
follows:

"19.  ...The  plaintiff  has  filed  the  suit  in  his  personal  capacity.  The 
documents enclosed as well as the statements made in the plaint do not 
disclose that the letters dated 22.09.97 and 26.09.97 which are stated to be 
the basis of cause of action of the suit is pointed to the plaintiff personally 
and  it  is  only  figment  of  imagination  of  the  plaintiff  that  he  has  been 
defamed. The plaintiff being a highly placed Government official, in the light 
of the existing law of defamation against the public officials, is not entitled 
to  bring  such  an  action.  The  Apex  Court  in  R.  Rajagopal (supra)  at 
paragraph 26(4), in clear terms, has held that so far as the Government, 
local  authorities  and  other  organs  exercising  governmental  power,  they 
cannot maintain a suit for defamation, in such manner."    
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30. As  I  have  already  stated  hereinbefore,  the  “actual 
malice” standard has to be met before any publication in 
newspaper about public officials in their public behaviour 
can be  considered to  be  defamatory.  The  “actual  malice” 
standard  was  established  by  the  United  States  Supreme 
Court in Sullivan (supra), and the said decision was taken 
into  consideration  by  our  Hon’ble  Supreme  Court  in  R. 
Rajagopal (supra)  wherein  the  Hon’ble  Supreme  Court 
articulated  a  rule  virtually  identical  to  that  set  forth  in 
Sullivan (supra) that  a public official bears the burden of 
proving  that  a  defamatory  statement  was  both  false  and 
made  with  reckless  disregard  for  the  truth.  The  “actual 
malice” standard requires that the plaintiff in a defamation 
case prove with convincing clarity that the publisher of the 
statement in question knew that the statement was false or  
acted in reckless disregard of its truth or falsity.

31. Coming to our case, there is nothing in the materials 
on record of this case to show with convincing clarity that 
the  defendants  knew  that  the  imputations  made  in  the 
news item were false. There is also nothing in the materials 
on record that the defendants had any animosity with the 
plaintiff which might have prompted or incited them to write 
falsely against her with a view to ruining her reputation. 
There is also nothing in the evidence on record to show that 
the defendants had acted in reckless disregard for the truth 
of the imputations made in the news item.

32. The  expression  “reckless  disregard  for  the  truth” 
means that the defendants had a "high degree of awareness 
of  the  probable  falsity  of  the  material".  The  expression 
“reckless  disregard”  was  more  elaborately  defined  by  the 
Supreme  Court  of  Alaska  in  Green  Vs.  Northern 
Publishing  Co.,  655  P.2d  736  (Alaska  1982).  The 
Supreme Court of Alaska observed: "Reckless disregard, for 
these purposes, means conduct that is heedless and shows 
a wanton indifference to consequences; it is conduct which 
is  far  more  than  negligent.  There  must  be  sufficient 
evidence to permit the inference that the defendant must 
have, in fact,  subjectively entertained serious doubts as to  
the truth of his statement." Needless it is to say, there is no 



T . S .  1 9 5 / 2 0 0 7 P a g e  | 18

evidence on record in our case to infer or conclude that the 
defendants had high degree of  awareness of the probable 
falsity  of  the  publication  or  that  they  had  subjectively 
entertained  serious  doubts  as  to  the  truth  of  their 
publication.

33. Learned  advocate  for  the  plaintiff  has  submitted  in 
course  of  his  arguments  that  no  proper  verification  was 
done by the defendants as per norms of journalistic conduct 
of the Press Council of India before publication of the said 
news item. The plaintiff has averred in the plaint that as per 
journalistic ethics the editor of the newspaper is required to 
confirm  the  factual  accuracy  of  any  report  or  article 
received by the  newspaper from the  person concerned to 
elicit  his/her  version  before  publishing  the  same  in  the 
newspaper, but the same was not done in our case. This, 
according to the learned counsel,  is  nothing but reckless 
disregard for the truth on the part of the defendants. But, I 
am  not  ready  to  accept  this  submission  of  the  learned 
advocate on three counts: 

34. First, there is no convincing evidence from the side of 
the  plaintiff  to  the  effect  that  no investigation at  all  was 
made by the  defendants  before  publishing the  said news 
item. Rather, it is an admitted fact that those very names 
which were mentioned in the news item were finally selected 
for  supply  of  dietary  and  other  items,  except  Kabita 
Barman.  I  would  like  to  reiterate  here  that  the  plaintiff 
being a public official burden is heavily upon the plaintiff to 
prove  reckless  disregard  for  truth  on  the  part  of  the 
defendants, and so it is the plaintiff who shall have to prove 
everything to establish reckless disregard on the part of the 
defendants. Onus cannot shift on the defendants unless the 
plaintiff  brings  home  all  the  essential  requisites  for 
defamation,  including  reckless disregard for  truth on the 
part of the defendants. During cross-examination of DW1, 
the  learned  advocate  for  the  plaintiff  could  not  take  out 
from the mouth of  DW1 that  no investigation/verification 
was  done  before  publishing  the  said  news  item  in  the 
newspaper. On the other hand, DW1 (who was the printer 
of the said newspaper) stated in his cross-examination that 
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he never consulted the concerned reporter whether the said 
report  was  sent  to  the  newspaper  after  due  verification. 
DW1 went on to depose that “however, we believe that when 
a  reporter  prepared  the  news  item,  he  duly  verified  the 
authenticity of the said news item”.

35. Secondly, as held by a Division Bench of the Madras 
High Court in  R. Rajagopal @ R.R. Gopal @ Nakkheeran 
Gopal  and  A.  Kamaraj Vs. J.  Jayalalitha  and  Mrs.  N. 
Sassikala,  AIR  2006  Mad.  312,  if an article purely 
relates to the  personal  life  of  a  public  official,  it 
would be necessary  for  the  member  of  the  press  or 
media to publish  such article only  after  a  reasonable 
verification of the facts. Referring the decision of the Hon’ble 
Supreme Court  in  R. Rajagopal (supra),  Their  Lordships 
observed as follows:

"31. We are also unable to accept the submission advanced by Mr. Jothi 
that  the  appellants  should  be  asked  to  seek  prior  verification  from  the 
respondents before publishing any articles and publish the denial, if any, of 
the respondents.  According to  Mr.  Jothi,  rule  of  prior  verification is  laid 
down in R.Rajagopal’s Case (supra). We are afraid that the submission of the 
learned counsel is based on total misinterpretation of the observations of the 
Supreme  Court.  The  Supreme  Court  has  not  laid  down  that  the  prior 
verification of the facts is must in all such cases. All that the Supreme Court 
indicated is that the proof that the member of the press or media acted after 
a reasonable verification of the facts would be sufficient. However, at the 
same time, it must be noted that the Supreme Court in R. Rajagopal’s Case 
has clearly held that a citizen has a right to safeguard the privacy of his 
own,  his  family,  marriage,  procreation,  motherhood,  child  bearing  and 
education,  among  other  matters,  and  none  can  publish  anything  in 
reference to the above matters without his/her consent – whether laudatory 
or critical. Therefore, if an article is purely relating to the personal life of a 
public official, it would be necessary for the member of the press or media to 
publish such article  only after  a reasonable  verification of  the facts.  The 
position may, however, be different if a person voluntarily thrusts himself or 
herself into a controversy or voluntarily invites or raises a controversy. In 
the circumstances, we direct the appellants that whenever they propose to 
publish any article purely concerning personal life of the first respondent or 
the second respondent or both, the appellants shall forward their queries 
and/or  the  gist  of  the  proposed article,  as  the  case  may be,  to  the  fax 
number furnished by the learned counsel appearing for the respondents. 
The first respondent or the second respondent or both, as the case may be, 
shall respond to the queries of the appellants in relation to their proposed 
article to the fax number of the appellants. However, if there is no response 
to the queries either from the first  respondent or the second respondent 
within 36 hours from receiving such queries, the appellants will be entitled 
to proceed to publish the proposed article in their bi-weekly. It is true that 
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the press cannot be compelled to also publish the version of the official, 
about whom the article is written, with reference to the article published 
against him/her. We, however, feel that it  is expected of any responsible 
member of the press to also indicate the version of the official concerned in 
their proposed article."

37. Thirdly, I am of the view that the “reckless disregard 
for the truth” standard focuses on the state of mind of a 
reporter or editor instead of on the underlying factors that 
can give rise to a defamatory publication. The expression 
entails serious doubt in the minds of the defendants as to 
the  truth  of  the  news  item.  There  is  an  element  of 
subjectivity involved in it. The expression requires not what 
the  defendants  should  have  thought  prior  to  the 
publication,  but what they actually  thought.  Whether the 
defendants should have or should not have investigated the 
facts  before  publishing  is  not  the  measure  for  reckless 
disregard for the truth. As I have already observed before, in 
order to establish reckless disregard for the truth on the 
part of the defendants, it is incumbent upon the plaintiff to 
adduce sufficient evidence to permit the inference that the 
defendants  must  have  subjectively  entertained  serious 
doubts as to the truth of their publication. I would like to 
refer a decision of the United States Supreme Court in this 
connection.

38. The  decision  is  Phil  A.  St.  Amant  Vs.  Herman A. 
Thompson,  390 U.S. 727 (1968):  MANU/USSC/0087/1968. 
The  question  presented  by  this  case  was  whether  the 
Louisiana  Supreme  Court,  in  sustaining  a  judgment  for 
damages in a public official's defamation action, correctly 
interpreted and applied the rule of Sullivan (supra) that the 
plaintiff in such an action must prove that the defamatory 
publication  'was  made  with  'actual  malice'—that  is,  with 
knowledge that  it  was false  or  with reckless disregard of 
whether it was false or not.'  Reversing the decision of the 
Louisiana  Supreme  Court,  the  United  States  Supreme 
Court  held  that "...reckless  conduct  is  not  measured  by 
whether a reasonably prudent man would have published, 
or would have investigated before publishing. There must 
be  sufficient  evidence  to  permit  the  conclusion  that  the 
defendant in fact entertained serious doubts as to the truth 
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of  his  publication.  Publishing  with  such  doubts  shows 
reckless  disregard  for  truth  or  falsity  and  demonstrates 
actual malice."

39. I am, thus, inclined to believe that the plaintiff has not 
been able to establish the ingredient of “actual malice” in 
this case.

40. The learned advocate for the plaintiff has submitted in 
course  of  arguments  that  though  the  defendants  have 
alleged in this case that the news item was fully true and 
authentic  and based on records,  they have not  produced 
any documentary evidence to substantiate their claim. But, 
I  have  already  made  it  clear  hereinbefore  that  the  onus 
would shift to defendants only if the plaintiff has completely 
discharged her  burden of  proof.  As also  observed by the 
Hon’ble Supreme Court in the case of R. Rajagopal (supra), 
it  is  only  if  the  public  official  establishes  that  the 
publication  was  made  (by  the  defendant)  with  reckless 
disregard for truth that the onus would be on the defendant 
(member of the press or media) to prove that he acted after 
a reasonable verification of the facts.  In our case, as the 
plaintiff has not been successful in discharging her burden 
of proof, there is no question of the shifting of the onus to 
the defendants.

41. In view of the foregoing discussion,  I  am inclined to 
conclude that the plaintiff is not entitled to get the decree as 
prayed for in this suit. She is not also entitled to any relief 
in this suit. Both these issues are accordingly answered in 
the negative.

Finding upon issue no. 1 with reasons

42. As  I  have  already  observed  in  my  discussion  upon 
issues no. 4 and 5, the plaintiff, a public official, has not 
been able to establish in this suit that the publication in 
question  was  made  (by  the  defendants)  with  reckless 
disregard for truth. She has not also been able to prove in 
this suit that the publication in question was actuated by 
malice  or  personal  animosity.  Therefore,  in  view  of  the 
decision  of  the  Hon’ble  Supreme  Court  in  R.  Rajagopal 
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(supra),  the  suit  of  the  plaintiff  is  not  maintainable.  The 
issue at hand is answered in the negative.

Conclusion

43. In the result, the suit stands dismissed on contest 
with cost.

44. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 15th day of November, 2013.

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:

1. Smt. Rwitticka Kalita (PW1)

2. Sri Ramani Kanta Nath (PW2)

3. Sri Dipak Kumar Sarma (PW3)

4. Sri Shankar Prasad Nandy (PW4)

5. Smt. Lonie Chaliha (PW5)

6. Sri Dilip Kr. Neog (PW6)

Documents exhibited by the Plaintiff:

1. Assamese daily newspaper ‘Asomiya Pratidin’ dated 30.04.2007 
(Ext. 1)

2. The news item alleged to be defamatory [Ext. 1(1)]

3. Acknowledgement copy of the claraification (Ext. 2)

4. Assamese daily newspaper ‘Asomiya Pratidin’ dated 01.05.2007 
(Ext. 3)

5. Clarification [(Ext. 3(1)]

6. Letter No. PRIC.81/2007/7 dated 22.06.2007 (Ext. 4)

7. Letter No. PRIC.64/2007/4 dated 14.07.2007 (Ext. 5)

8. Letter No. PRIC.62/2007/6 dated 13.07.2007 (Ext. 6)

9. Letter No. PRIC.63/2007/4 dated 31.07.2007 (Ext. 7)

10. Letter No. PRIC.66/2007/4 dated 30.07.2007 (Ext. 8)

11. Letter No. PRIC.61/2007/7 dated 31.07.2007 (Ext. 9)

12. Letter No. PRIC.75/2007/4 dated 31.07.2007 (Ext. 10)

13. Letter No. PRIC.71/2007/4 dated 13.07.2007 (Ext. 11)

14. Letter No. PRIC.74/2007/4 dated 30.07.2007 (Ext. 12)

15. Letter No. PRIC.78/2007/4 dated 30.07.2007 (Ext. 13)

16. Letter No. PRIC.77/2007/4 dated 31.07.2007 (Ext. 14)

17. Letter No. PRIC.67/2007/4 dated 13.07.2007 (Ext. 15)

18. Letter No. PRIC.82/2007/4 dated 31.07.2007 (Ext. 16)

19. Letter No. PRIC.69/2007/4 dated 30.07.2007 (Ext. 17)

20. Letter No. PRIC.72/2007/8 dated 22.06.2007 (Ext. 18)

21. Letter No. PRIC.59/2007/4 dated 30.07.2007 (Ext. 19)

22. Letter No. PRIC.79/2007/8 dated 30.07.2007 (Ext. 20)
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23. Letter No. PRIC.68/2007/4 dated 30.07.2007 (Ext. 21)

24. Letter No. PRIC.89/2007/4 dated 31.07.2007 (Ext. 22)

25. Letter No. PRIC.73/2007/4 dated 30.07.2007 (Ext. 23)

26. Letter No. PRIC.86/2007/4 dated 31.07.2007 (Ext. 24)

Witnesses examined by the Defendants:

1. Sri Jatin Choudhury (DW1)

Documents exhibited by the Defendants:

None

Civil Judge No. 3,
Kamrup, Guwahati.

      

            

         

   

   

     

    

 

               

   


