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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Friday, the 8th day of November, 2013

Title Suit No. 227 of 2005
1. Md. Enamul Hoque
2. Md. Nowazul Hoque..........................................................Plaintiffs

versus
1. Md. Rafique Ahmed
2. Md. Abdul Aziz
3. Md. Riyazuddin
4.  Md. 
Sarifuddin..............................................................Defendants
5. Mustt. Rasida Begum
6. Md. Aftar Hussain
7. Md. Haroon Ali
8. Md. Abdul Malik
9. Mustt. Hazira Begum
10. Mustt. Flara Begum
11. Mustt. Mafida Gulshan Ahmed
12. Mustt. Surya Saikia
13. Mustt. Gul Semim Hussain
14. Mustt. Nazma Shah
15. Mustt. Halima Islam....................................Proforma defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
17.06.2013 and 08.10.2013 in presence of:–

Advocate for the Plaintiff: Mr. M. Lahkar 
Advocate for the Defendants: Mr. N. Alam

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit for declaration of right, title and interest 
of  the  plaintiffs  over  the  suit  land,  confirmation  of 
possession upon the said land or in the alternative recovery 
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of possession in case of illegal dispossession by the main 
defendants in the meantime, and permanent injunction. 

2. The case of the plaintiffs is that they inherited the suit 
land (as described in Schedule A) from their father Abdul 
Hoque. The suit land was under possession of Late Amzed 
Miyan, the predecessor-in-interest of  proforma defendants 
no. 5 to 10, as raiyat. After the death of Late Amzed Miyan, 
proforma  defendants  no.  5  to  10  used  to  continue  their 
cultivation over the suit land as raiyats. After the death of 
Late Amzed Miyan, the father of the main defendants, Late 
Abdul Beri, illegally entered his name in the Raiyati Khatian 
though he had no relationship of raiyat with the father of 
the plaintiffs. The main defendants no. 1 to 4 applied for 
ownership  right  under  Section  23  of  the  Assam 
(Temporarily Settled Areas) Tenancy Act, 1971, which was 
registered as Tenancy Case No. 15 of 2002, by impleading 
as landlord the father of the plaintiffs who had already died 
way back on 04.08.1992,  and illegally  obtained an order 
(dated  02.07.2004)  from the  Dy.  Commissioner,  Kamrup, 
Guwahati. The plaintiffs as well as proforma defendants no. 
5  to  10  filed  petitions  before  the  Dy.  Commissioner, 
Kamrup, Guwahati, but the learned ADC, Kamrup (Metro), 
Guwahati, passed the order dated 18.05.2005 rejecting the 
prayer of the plaintiffs. Hence, this suit.

3. The main defendants no. 1 to 4 contested the suit by 
filing written statement. Besides denying the averments of 
the plaint  and alleging that  the suit  is  not  maintainable, 
there is no cause of action, the suit is not properly valued in 
terms of court fee, the suit is barred under the provisions of 
the Assam (Temporarily Settled Areas) Tenancy Act, 1971, 
and the suit is bad for non-joinder of necessary parties, the 
answering defendants have averred that their father was in 
possession of the suit land as a cultivator and was paying 
the  annual  revenue regularly.  He had applied for  Raiyati 
Khatian over the suit land, and the then A.S.O., vide order 
dated 08.01.1975, had included him as a raiyat over the 
said  land  and  issued  a  Katcha  Khatian  in  his  name. 
Pursuant to the said order, a Pucca Khatian being No. 8 
was issued in his name. After the death of their father, the 
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defendants no. 1 to 4 applied for mutation of their names 
over the said Raiyati Khatian No. 8 and their names were 
mutated  accordingly.  They  then applied  for  settlement  of 
the said land in their names, upon which Raiyati Case No. 
15/2002 was registered by the ADC, Kamrup, Guwahati. 
Vide letter dated 11.07.2002 the ADC was pleased to call for 
a report from the Circle Officer,  Sonapur Revenue Circle. 
After  making  local  investigation,  the  Circle  Officer 
submitted  a  report  dated  08.08.2003  mentioning  that 
defendants no. 1 to 4 are the recorded raiyats of the said 
plot of land. The proforma defendants no. 5 to 10 had also 
filed an application for  cancellation  of  Raiyati  Khatian of 
defendants no. 1 to 4 upon which Raiyati Case No. 13/2002 
was  registered  and  both  the  cases,  Nos.  13/2002  and 
15/2002, were tagged together by the learned ADC.

4. After hearing the claims at length, the learned ADC, 
vide order dated 02.07.2004 passed in Case No. 15/2002, 
was pleased to grant ownership of the suit land in favour of 
defendants  no.  1  to  4  excluding  6  Lechas  of  land  in 
possession  of  proforma  defendants  no.  5  to  10.  On 
26.07.2004,  the  plaintiffs,  claiming  as  legal  heirs  of  the 
original pattadar, filed an objection before the learned ADC 
and the same is pending disposal. In view of the objection, 
the  case No.  15/2002,  vide order passed on 02.09.2004, 
was  fixed  on  04.10.2004  for  verification  of  the  land.  On 
13.09.2004,  proforma  defendants  no.  5  to  10  filed  an 
application u/s 145/146 of the Cr.P.C. upon false grounds 
and managed the police due to which a police report dated 
18.09.2004 was submitted by one Shri N.C. Kalita, ASI of 
police of Sonapur O.P., containing the ditto statements as 
stated by the proforma defendants in their petition. On the 
basis of the said police report, a case under Section 107 of 
the Cr.P.C. was registered. On 09.11.2004, defendants no. 
1 to 4 appeared before the learned Executive Magistrate and 
filed a petition seeking another date. On 17.11.2004, they 
came to  know that  on  09.11.2004 the  learned Executive 
Magistrate  had  drawn  up  a  proceeding  u/s  145  of  the 
Cr.P.C. and ordered attachment of the disputed land u/s 
146 of the Cr.P.C. The defendants no. 1 to 4 filed Criminal 
Revision wherein the Revisional Court stayed the operation 
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of  the  impugned  order,  and  the  Revision  is  pending 
disposal.  Thereafter,  the  learned  ADC,  vide  order  dated 
18.05.2005,  was  pleased  to  uphold  the  order  dated 
02.07.2004 by which ownership right was granted to the 
answering defendants.

Issues

5. The following issues were framed in this suit on the 
basis of the pleadings on record:

1) Whether there is cause of action for the suit?

2) Whether the suit is maintainable in the present form in 
law and facts?

3) Whether there was relationship of  landlord and tenant 
between the plaintiffs and proforma defendants since 1972?

4) Whether the plaintiff has right, title and interest over the 
suit land by right of inheritance?

5) Whether the plaintiff is entitled to decree as prayed for?

Discussion, decision and reasons therefor

6. The  plaintiff  examined  as  many  as  five  witnesses 
whereas defendants no. 1 to 4 examined as many as four 
witnesses. I have gone through the pleadings of the parties 
and the evidence tendered on record. I am of the considered 
view that the finding upon the issue no. 2 shall be sufficient 
for deciding the suit. Hence, I am taking up only the said 
issue for discussion (as provided under Order XX, Rule 5 of 
the CPC).

Finding upon issue no. 2 with reasons

7. Though the plaintiffs have filed this suit  inter alia for 
declaration  of  their  right,  title  and  interest  over  the  suit 
land and confirmation of their possession over the suit land 
through proforma defendants no. 5 to 10, the instant suit 
is, in substance, filed assailing the order dated 02.07.2004 
passed by the learned ADC, Kamrup (Metro), Guwahati, in 
Tenancy  Case  No.  15/2002,  and  also  the  order  dated 
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18.05.2005 of the learned ADC, Kamrup (Metro), Guwahati, 
rejecting the objection of the plaintiffs. The contention of the 
plaintiffs  in  this  suit  is  that  because  of  the  order  dated 
02.07.2004 by which the ownership right over the suit land 
was granted in favour of  defendants no.  1 to 4 and also 
because  of  the  order  dated  18.05.2005  by  which  the 
objection of the plaintiffs was rejected, the right, title and 
interest of the plaintiffs over the suit land has been clouded. 
Therefore, what is quite apparent is that the cause of action 
of the plaintiffs for the institution of this suit is the passing 
of  the aforesaid orders dated 02.07.2004 and 18.05.2005 
and this is also clear from para 16 of the plaint.

8. It appears from the averments made in the plaint that 
the plaintiffs have claimed proforma defendants no. 5 to 10 
as raiyats over the suit land but have denied the status of 
defendants no. 1 to 4 as raiyats. They have not, however, 
challenged  the  relevant  documents  (Raiyati  Khatians) 
showing defendants no. 1 to 4 as raiyats over the suit land 
and this  is  apparent  from the  cross-examination  of  PW1 
wherein he has categorically admitted that they have not 
challenged  the  Katcha  Raiyati  Khatian  (Ext.  A)  and  the 
Pucca Raiyati Khatian (Ext. B) in any Court of law. Be it 
stated  that  Ext.  A  and  Ext.  B  are  quite  old  documents 
which have remained unchallenged till date. The plaintiffs 
have not admittedly filed any suit challenging the status of 
defendants no. 1 to 4 as raiyats though Ext. A and Ext. B 
relate to the years 1975 and 1978 respectively. They have 
ultimately instituted this suit not assailing the said Raiyati 
Khatians which have remained unchallenged on the part of 
the  plaintiffs  till  date  but  only  questioning  the  grant  of 
ownership right to defendants no. 1 to 4 because of which 
their right, title and interest over the suit land has allegedly 
become clouded.              

9. Therefore,  what  the  plaintiffs  have  substantially 
challenged in this suit is the order dated 02.07.2004 passed 
in Tenancy Case No. 15/2002 granting ownership right over 
the suit land in favour of defendants no. 1 to 4 because of 
which  the  right,  title  and  interest  of  the  plaintiffs  have 
allegedly been clouded. It may be stated here that granting 
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of  ownership  right  under  Section  23  of  the  Assam 
(Temporarily Settled Areas) Tenancy Act, 1971, is followed 
by issuance of certificate of ownership right in favour of the 
erstwhile tenant and also  correction of  revenue records as 
per Section 26(4)(b) of the said Act. Therefore, the matter 
falls under Section 66(c) of the Act which says that no Civil 
Court shall exercise jurisdiction in matters of preparation of 
record-of-rights under Chapter-X and preparation, signing 
or alteration of any document contained therein. Needless it 
is  to  mention  here  that  correction  of  revenue  records 
unquestionably  comes within the  purview of  alteration of 
documents  contained  in  the  record-of-rights  prepared 
under  Chapter-X.  Therefore,  I  am of  the  considered view 
that  the Civil  Court cannot exercise any jurisdiction over 
this matter. It is settled law, however, that the Civil Court 
can exercise jurisdiction where the suit is for declaration of 
right, title and interest, but in the instant case, the suit is 
not actually for declaration of right, title and interest of the 
plaintiffs  over  the  suit  land,  but,  in  substance,  for 
questioning the propriety or validity of the order passed in 
Tenancy Case No. 15/2002 granting ownership right over 
the suit land in favour of defendants no. 1 to 4. Needless it 
is to mention here that the right, title and interest of the 
plaintiffs over the suit land was always there but till  the 
granting of the ownership right over the suit land in favour 
of defendants no. 1 to 4.  

10. It is pertinent to state here that the plaintiffs had filed 
a  revenue  appeal  being  Revenue  Appeal  No.  138  RA 
(K)/2005 in which the Assam Board of Revenue, vide order 
dated  10.04.2007,  set  aside  the  order  dated  02.07.2004 
passed in Tenancy Case No. 15/2002. It also appears from 
the materials on record that defendants no. 1 to 4 filed a 
review petition before the Assam Board of Revenue but the 
same was dismissed. Therefore, what it appears is that the 
plaintiffs  have  already  assailed  the  said  order  dated 
02.07.2004 by preferring an appeal under Section 67 of the 
Assam (Temporarily Settled Areas) Tenancy Act, 1971. Be it 
stated that Section 68 of the Act specifically provides that 
except as provided in Sections 66 and 67 the Civil Court 
shall  have  jurisdiction  in  all  suits  between landlord  and 
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tenant as such. The very fact that the plaintiffs preferred 
appeal under Section 67 against the impugned order dated 
02.07.2004 goes to show that the Civil Court cannot have 
jurisdiction under Section 68 of the Act as it is apparent 
from the words “except as provided in Sections 66 and 67”. 
It is also important to bear in mind that the instant suit 
was filed primarily because of the passing of the order dated 
02.07.2004  granting  ownership  right  in  favour  of 
defendants no. 1 to 4, but the very order dated 02.07.2004 
has already been set aside in appeal and there is nothing on 
record to show that the appellate order has been stayed or 
otherwise  done  away  with  by  any  higher  forum,  so 
according to my considered opinion there hardly remains 
any cause for the prosecution of this suit.   

11. On  the  above  counts,  I  hold  the  suit  not  to  be 
maintainable.  Accordingly,  the  issue  is  answered  in  the 
negative and against the plaintiffs.

Conclusion

In  view  of  the  finding  upon  the  issue  no.  2,  the 
plaintiffs are not entitled to any relief in this suit and 
consequently the suit of the plaintiffs stands dismissed 
on contest with cost.

A decree be drawn accordingly within 15 days from today 
and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on 
this the 8th day of November, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:

1. Md. Enamul Hoque (PW1)

2. Smt. Labanya Das (PW2)

3. Sri Ananta Kr. Choudhury (PW3)

4. Md. Haji Musaraf Ali (PW4)

5. Md. Abdul Malik (PW5)

Documents exhibited by the Plaintiff:

1. Certified copy of Rayati Khatian (Ext. 1)

2. Certified copy of Jamabandi (Ext. 2)

3. Copy of order dated 03.12.02 of Circle Officer (Ext. 3)

4. Death certificate of the father of the plaintiffs (Ext. 4)

5. Certified copy of Draft Chitha (Ext. 5)

6. Certified copy of Chitha of Dag No. 503 of Sonapur Gaon (Ext. 
6)

7. Rayati Case No. 15/2002 (Ext. 7)

8. Certified copy of order dated 18.05.05 (Ext. 8)

9. Certified copy of Judgement passed in Case No. 138RA(K)/05 
(Ext. 9)

10. Certified copy of Order dated 08.12.2008 passed in Case No. 
11RA(K)(RVW)/07 (Ext. 10)

Witnesses examined by the Defendants:

1. Md. Rafique Ahmed (DW1)

2. Md. Niyazuddin Ahmed (DW2)

3. Md. Jamaluddin Ahmed (DW3)

4. Sri Puspa Deka (DW4)

Documents exhibited by the Defendants:

1. Katcha Rayati Khatian No. 11 (Ext. A)

2. Pucca Rayati Khatian No. 8 (Ext. B)

3. Certified copy of Rayati Khatian No. 11 (Ext. C)

4. Report of Circle Officer dated 08.08.03 (Ext. D)

5. Copy of the petition dated 10.09.04 (Ext. E)

6. Copy of Khatian No. 8 (Ext. F)

7. Copy of Order dated 02.07.04 (Ext. G)
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8. Copy of Challan No. 56 (Ext. H)

9. Copy of objection dated 26.07.04 (Ext. I)

10. Copy of Order dated 02.09.04 (Ext. J)

11. Copy of Order dated 09.11.04 (Ext. K)

12. Copies of letter dated 26.05.05 and notification dated 01.06.06 
(Ext. L and M)

Civil Judge No. 3,
Kamrup, Guwahati. 

                                            


