
HIGH COURT FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT
District-Kamrup

In the Original Court of Munsiff No. 2

Present- Ms. S. Handique, AJS

Thursday the 7th November 2013

                                    Title Suit No. 539/06
Md. Safiquiddin Ahmed

                                                   ............Plaintiff

              -Vs-

1. Saifuddin Ahmed  …….                   Principal defendant

2. Mrs. Jaibun Nessa Ahmed

3. Taufiquddin Ahmed

4. Tasrin Ahmed

5. a. Abdul Matin

5. b. Abdul Rakib

5. c. Abdul Nakib

5. d. Abdul Naser

6. Sakina Begum

7. Suraiya Begum

8. Alam Ara Begum

9. Safina Begum

10. Mrs. Parminder Kaur

11. Mrs. Arati Saluja

                                                   ............Proforma Defendants

This suit coming for final hearing on 09-10-13 in presence of

None                                       Advocate of the plaintiff

Mr. R. Bardolai                             Advocate of the defendants.

And stood for consideration to this day the court delivered the 

following judgment.
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                                            JUDGMENT

T.S. 539/06 ( T.S. 95/91)

1. This is a suit for declaration of right title interest and 

for partition and permanent injunction. 

2. Te case of the plaintiff in brief is that his  father  Late 

Riazuddin Ahmed had two wives and out of the first 

wife  seven  children  were  born.  Similarly  from  the 

second wife two children were born. Plaintiff is the son 

of Riazuddin Ahmed and was born out of the second 

wife. Plaintiff’s father died about the year of 1953 at 

Guwahati.  He was the owner of  a land bearing K.P. 

Patta No.1344(Old)/844(Old)/182(New)  and Dag No. 

1088(Old)/2266(Old)/162(New)  of  Village  Sahar 

Guwahati  ,  Tritiya  Khanda  under  Mauza  Guwahati. 

The  said  land  now stands  in  the  name of  (1)  Md. 

Niazuddin  Ahmed,  (2)  Saifuddin  Ahmed  and  (3) 

Safiquiddin Ahmed (plaintiff). The area of the said land 

is about 16 lechas. The father of the plaintiff during 

his  lifetime  constructed  one  Assam  type  C.I.  sheet 

roofed house on the aforesaid land and used to reside 

there during his  lifetime.  Although the  father  of  the 

plaintiff was the absolute owner of the suit land but 

the  G.M.C.  holding  no.66A  of  ward  no.20  was 

registered in  the  name of  the  second wife.  Later  on 

Naizuddin  Ahmed  relinquished  his  right,  title  and 

interest over the suit property and instead of having 

any claim over the suit property he took 8 lechas out 

of total 11 lechas of land comprising Dag No.2781 of 

K.P. Patta No.788/230. The plaintiff and the defendant 

no.1  along  with  late  Naizuddin  Ahmed  submitted  a 

plan to the G.M.C. for approval and jointly constructed 

a building over an area of six lechas of the suit land 

out of their own money as well as money advanced by 
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the proforma defendant no.10 who is tenant of plaintiff 

as well as defendant no.1. Now after the construction 

of  the  building  the  defendant  no.1  illegally  got  the 

R.C.C. building mutated in his name behind the back 

of the plaintiff and got the G.M.C. holding no. 116 of 

ward no.20. The defendant no.1 is illegally occupying 

the entire suit premises without giving the legitimate 

due share to the plaintiff. The defendant no.1 is also 

collecting the rents from the suit premises by defeating 

the right of the plaintiff. The plaintiff is equally entitled 

for the half of the share of the suit premises and rents 

gathered there from. Hence, this suit for declaration of 

right,  title and interest and partition and permanent 

injunction has been filed.

3. The  defendant  no.1  and  proforma  defendant  no. 

2,3,4,6,7,8,9 and 11 on receipt of summons, appeared 

and  filed  their  respective  written  statements.  The 

defendants  contested  the  suit  by  taking  the  usual 

pleas that the suit is not maintainable, is bad for non 

joinder,  is  barred  by  limitation  etc.  The  proforma 

defendant no. 2,3,4,8 and 11 supported and relied on 

the statements of the defendant no.1 and on the other 

hand the proforma defendant no. 7 and 9 supported 

the  case  of  the  plaintiff.  However  the  proforma 

defendant  no.6  filed  2  written  statements  one 

supporting  the  plaintiff’s  case  and  the  other 

supporting the defendant no.1’s case. The defendant 

no.1 in his written statement denied the allegations of 

the  plaintiffs  in  toto.  He  claimed  that  the  about  8 

lechas of the schedule A land has fallen into his share 

after  an  amicable  partition  between  them  and  the 

plaintiff and late Niazuddin Ahmed relinquished their 

shares over the eastern portion of the schedule land 

whereupon he built the RCC  house. He stated that he 
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is  the  absolute  owner  of  the  said  suit  premises 

measuring 8 lechas. According to him, there cannot be 

any  further  partition  as  partition  has  already  been 

affected. According to him, defendant no. 8 Alam Ara 

Begum is still residing in a portion of the schedule A 

land which she got during amicable partition and late 

Farida Begum also had share in a portion of schedule 

A land. Hence, he prayed to dismiss the suit. 

4.  On perusal of  the plaint and the written statement 

and hearing of the parties, the following issues were 

framed by my predecessor in office:

ISSUES

1. Is there any cause of action for the suit?

2. Is the suit maintainable in its present form?

3. Has proper court fee been paid?

4. Is  the  plaintiff  entitled  for subsisting  title  to  the  

extent of half share in the land building shown in  

the schedule “A” of the plaint?

5. To what  relief/reliefs if  any  parties  are  entitled  

for?

Decisions and reasons thereof:

5. The plaintiff examined himself as PW. 1 and he failed 

to cross examine DW.1 (defendant No. 1). The 

documents relied by the plaintiff are: 

Ext. 1: Certified copy of jamabondi 

Ext. 2: Katcha patta 

Ext. 3: Pleader noticed dated 23/2/1988.
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The defendant No. 1 relied upon the following 

documents.

Ext. A: Patta in his name 

Ext. B: Order of the ADC, Kamrup, Guwahati allowing 

partition and separate patta in his favour.

Ext. C: Copy of the letter dated 22/12/1982 issued to 

defendant NO. 10.

Ext. D: tenancy agreement dated 17/5/1990 executed 

between defendant NO. 1 and 10. 

Ext. E: Building permission fee for second floor 

Ext. F: Receipt of the building permission fee for the 

3rd floor.

Ext.  G:  Annual  rateable  value  certificate  issued  by 

GMC in the name of defendant No. 1

Ext. H, I, J, K: Municipality Tax paying receipt. 

Ext. L: Land revenue paying receipt.

Heard arguments from the defendant side.

Decision on issue no. 1:

6. The  Plaintiff  is  claiming  right,  title  interest  and 

partition and permanent injunction in this  case.  He 

claims that the suit property is jointly owned by him 

and defendant No. 1 being the sons of late Riazuddin 

Ahmed.  He  has  alleged  that  the  defendant  no.1 

illegally  mutated  his  name  in  the  suit  premises 

constructed out of joint family fund. The plaintiff has 

further  alleged  that  the  defendant  No.1  is  illegally 

occupying the suit premises thus depriving him of his 

legitimate  share  in  the  property.  Although  the 

defendant has denied the claim of the plaintiff but it 

appears from the plaint that  there is  some cause of 
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action  for  the  suit.  This  issue  is  decided  in  the 

affirmative. 

Decision on issue no. 2

7. This is a suit for declaration, partition and permanent 

injunction.  The  defendants  simply  pleaded  that  the 

suit is not maintainable without specifying any reason 

for it. This is a civil nature suit and there is nothing on 

record which goes against maintainability of the suit. 

Issue No. 2 is the decided in the affirmative. 

Decision on Issue No. 4:

8. The plaintiff as PW. 1 has deposed in his evidence on 

affidavit  that  he  and  his  brothers  late  Niazuddin 

Ahmed and defendant  Saifuddin  Ahmed became the 

joint  owners  of  the  schedule  A  property  as  per  one 

amicable  partition  amongst  them after  the  death  of 

their father Riazuddin Ahmed.  According to him, his 

father  had  constructed  and  Assam  Type  CI  sheet 

roofed house over the schedule A land but the holding 

No.  were  assessed  in  the  name  of  his  step  mother 

Ashrafunnessa. His brother Niazuddin Ahmed expired 

in 1987 but during his life time he had relinquished 

his share in schedule A property and took another plot 

of  land in Lakhtokia.  Thus he  and defendant  No.  1 

became absolute owners of  the schedule A property. 

He further deposed that he and late Niazuddin Ahmed 

had  authorized  defendant  No.  1  to  look  after  the 

schedule  A  property.  According  to  the  plaintiff,  the 

RCC  building  over  the  schedule  A  land  was 

constructed  out  of  an  amount  received  from  their 

father  besides  spending  money  individually  by  the 

brothers.  He  deposed  further  that  the  proforma 
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defendant  No.  10  executed  the  tenancy  agreement 

jointly with him and defendant No.1. He alleged that 

the  defendant  No.  1  is  illegally  occupying  the  RCC 

house  and  has  obtained  mutation  in  respect  of  the 

property and has refused to give the plaintiff his due 

share. 

9. During his cross examination  PW.1 stated that they 

partitioned the land in Lakhtokia amongst the three 

brothers after  the expiry  of  their  father.  He testified 

that  his  brother  late  Niazuddin  Ahmed  did  not 

relinquish  his  share  by  executing  any  paper  or 

document. He further testified that he did not file any 

case against the defendant No.1 for mutation of the 

holding  in 1986, nor did he file any case against the 

order of ADC, Kamrup as regards creation of separate 

patta. He admitted that all of them are enjoying their 

respective  shares  as  per  oral  partition.  He  further 

testified  that  the  ground  floor  of  the  RCC  building 

belongs to all the three brothers. He denied that the 

other floors of the RCC building were constructed by 

defendant No. 1.  However the plaintiff  has failed to 

prove that  the RCC building was constructed out of 

the joint property. Although the plaintiff had asserted 

that  the  defendant  No.  1  took  advantage  of  his 

temporary absence but during cross examination he 

admitted that he had always been posted at Guwahati. 

PW. 1 on one hand claims that the suit  property is 

joint  between him and his brother but on the other 

hand he stated that his sister Farida Begum was given 

2 kathas of land from their father’s property. If he has 

admitted during cross examination that the property 

in Lakhtokia has been amicably partitioned between 

the brothers after their father’s death, then the burden 

heavily  lay  on  the  plaintiff  to  prove  that  the  suit 

property is still  joint between him and defendant No. 
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1.  But he has not been able to prove it. Furthermore, 

the plaintiff  admitted that  proforma defendant no.  8 

and his another sister Farida Begum expired during 

pendency of the suit but the court was not informed 

about  it.  On one  hand the  plaintiff  asserts  the  suit 

land to be joint and on the other hand he refuses to 

recognize the rights of other legal heirs of his father 

over it. Thus the facts pleaded and evidence adduced 

by him does not augur well in the present set of facts. 

10. The  defendant  No.  1  deposed  in  his  evidence  on 

affidavit the RCC building standing over a plot of land 

measuring 8 lechas in the eastern side of the suit land 

is under his ownership and possession. He stated that 

a strip of land measuring 3 lechas falling in the share 

of late Farida and Anowara Begum is also under his 

occupation since their demise. The remaining portion 

of the suit land having an Assam Type house is not in 

his  position.  According  to  him,  he  has  claim  over 

eastern part of the land covered by three storied RCC 

building and a passage on the southern side of  the 

building for which he has obtained a separate patta in 

respect of his share of land. He has filed the patta as 

Ext.  A  and  the  order  of  the  ADC,  Kamrup allowing 

partition and separate patta as Ext. B. In fact PW1 has 

admitted issuance of separate patta in the name of the 

defendant  no.  1 as such Ext.  B can be relied upon 

although the  original  certified copy is  not  on record 

and one proved in original copy is lying in the record.

11.  DW1 testified that the suit property has fallen in to 

his share after amicable partition and the plaintiff is 

enjoying  his  own  share  of  property  at  Beltola. 

According  to  him,  the  plaintiff  and  late  Niazuddin 

informed the defendant No. 10 on 12/2/1982 that the 
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portion let out to defendant No. 10 had fallen into the 

share  of  defendant  No.  1  after  the  partition.  He 

exhibited  the  said  letter  as  Ext.  C  and  PW1 has 

admitted this during cross examination. In pursuance 

to that letter the tenancy agreement dated 17/5/1990 

(Ext.  D)  was  executed  between  him  and  defendant 

No.10.  DW1 further testified that he constructed 1st, 

2nd and 3rd floor of the building out of which 1st floor is 

let out to defendant No.11 and 2nd floor is under his 

occupation. The defendant No. 10 was evicted from the 

ground floor on the strength of a decree passed in T.S. 

239/1992  filed  by  him.  He  has  filed  the  relevant 

receipts of building permission for 2nd floor, 3rd floor, 

rateable value certificate (assessment extract)  issued 

in respect of the building and Municipality Tax paying 

receipts to prove that the holding is assessed in his 

name.  All  these  documents  show  that  the  year  of 

construction  is  1982  and  assessed  in  his  name. 

According to him, he has been regularly paying land 

revenue for his share of land. He also stated that the 

plaintiff  has  not  included  the  other  properties  left 

behind by his father in this suit as the entire property 

has  already  been  partitioned.  The  plaintiff  did  not 

cross examine DW. 1 as such the evidence adduced by 

DW. 1 has remained unrebutted. 

12. From  perusal  of  this  testimony  of  witnesses  and 

documentary  evidence  I  find  that  the  plaintiff  has 

failed to prove that the schedule A property is a joint 

property belonging to him and defendant No. 1. 

Decision on Issue No. 3:

13. The suit is valued at Rs. 30,600/- for the purpose of 

jurisdiction and injunction is  valued at Rs. 100/-. The 
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plaintiff has calculated the annual land revenue at Rs. 

317/-thus  calculating  the  value  of  the  land  at  Rs. 

1585/-  which  is  five  times  the  amount  of  land 

revenue. He has paid Rs. 216/- as court fee in total. 

The suit was filed in 1991. The defendant side has not 

argued  on  this  issue  stating  that  it  has  became 

redundant.  The  plaintiff  is  claiming  for  partition 

holding the suit property as the joint property of him 

and defendant No. 1. But from the evidence on record 

it appears that the suit property is no longer joint. As 

such section 7(iv)  (b)  is  not  applicable.  However  the 

suit is held to be a declaratory one with consequential 

reliefs and the valuation put by him does not seem to 

be  unreasonable.  The  court  fee  paid  by  him  is 

sufficient.  Hence  issue  no.  3  is  decided  in  the 

affirmative. 

Decision on issue No. 5:

14. In  view  of  the  above  discussions  I  hold  that  the 

plaintiff  is  not  entitled  to  any  reliefs.  This  issue  is 

decided in the negative against the plaintiff. 

ORDER

15. The  suit  is  dismissed  on  contest.  Prepare  decree 

accordingly.  Given  under  my  hand  and  seal  of  the 

Court.
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ANNEXURES  :  
Plaintiff side:

P.W. 1…. Safiquddin Ahmed

Documents:

Ext. 1: Certified copy of jama bondi 

Ext. 2: Katcha patta 

Ext. 3: Pleader noticed dated 23/2/1988.

Defendant side 

DW. 1….. Saifuddin Ahmed

Documents:

Ext. A: Patta in his name. 

Ext.  B:  Order  of  the  ADC Kamrup,  Guwahati  allowing 

partition and separate patta in his favour.

Ext.  C: Copy of  the letter dated 22/12/1982 issued to 

defendant NO. 10.

Ext.  D:  Tenancy agreement dated 17/5/1990 executed 

between defendant NO. 1 and 10. 

Ext. E: Building permission fee for second floor 

Ext. F: Receipt of the building permission fee for the 3rd 

floor.

Ext. G: Annual rateable value certificate issued by GMC 

in the name of defendant No. 1

Ext. H, I, J, K: Municipality Tax paying receipt. 

Ext. L: Land revenue paying receipt.
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