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Assam Schedule VII, Form No. 132                                      

                                   HIGH COURT FORM No. (J) 2   

                     HEADING OF JUDGMENT IN ORIGINAL SUIT.

              IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI.

                                      DISTRICT- KAMRUP

                               Title Suit Case No. 503/2010

 Present:                                                                      Nabajit Bhatta. AJS.  
                                                                                                   M.A., LL.B.
                                                                                                 Munsiff No 4, Kamrup,

                                                                                              Guwahati.

29   th   Day of Novemberr, 2013  

Sri Kameswar Thakuria.                                                      

                                                                                     .................... Plaintiff. 

-Vs-

Sri Jagadish Thakuria.                                       

                                                                                    .................... Defendant.

The suit is coming for final hearing on 11-11-2013 in the presence of:

Mr. G.N. Kakati.                                                      : Advocate for plaintiff. 

Mr. P.C. Mazumdar.                                               : Advocate for Defendant.

               and having stood for, consideration to this day, the court delivered 
the   following Judgment.
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  JUDGMENT

  (A suit for declaration, recovery of possession and permanent injunction)

1. The case of the plaintiffs in brief is that the plaintiff and the defendant are 
own brothers and permanent resident of village- Uparhali,  P.S- Palashbari, 
under the district of Kamrup.

2.   That on 15.05.2009 the plaintiff and the defendant jointly purchased the 
plot  of  land measuring 4 Katha 1 Lecha having 120 feet  in  breath at  the 
northern boundary covered by Dag No599 (old)/ 2578 (new), of  K.P.Patta 
No.934  of  Village-  Kochpara  under  Chayani  Mouza  of  Kamrup  District 
described in ‘Schedule- B’ of the plaint.

3.   That on the date of purchase i.e. on 15-05-2009 the vendor Sri Umakanta 
Thakuria delivered vacant possession of the said land to the plaintiff and the 
defendant.  Receiving possession of the said land both the plaintiff and the 
defendant amicably partitioned the said land in two parts in presence of the 
vendor.  On  such  partition  the  plaintiff  received  the  western  half  of  the 
Schedule- B land which is described as Schedule-A land and the defendant 
received  the  eastern  half  of  the  Schedule-B  land  which  is  described  as 
Schedule- C land.

4.  That the both plaintiff and the defendant have mutated their name in the 
land record. 

5.  That  suddenly  on  and  from  11.11.2010  the  defendant  has  stated 
constructing  one  semi  R.C.C.  house  covering  the  northern  part  of  the 
Schedule –A land of the plaintiff and the Schedule-B land of the defendant 
forcefully and behind the knowledge of the plaintiff. Seeing the same while 
the plaintiff asked and requested the defendant not to raise any construction 
over the schedule-A land which part is own and possess by the plaintiff, then 
the  defendant  become  annoyed  and  rebuked  and  threatened  the  plaintiff 
saying that he will construct his house covering the front part ( Road side ) of 
the both schedule- A and Schedule-C land. Thus, the defendant by his such 
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act is going to dispossess and practically has dispossessed the plaintiff from 
the Schedule- A land.

6. As such the plaintiff has approached to the court of law for asserting his 
right and recovery of possession over the Schedule-A land and for permanent 
injunction.

7. The defendant has appeared and filed his written statement. The defendant 
has denied the all averments made by the plaintiff in the plaint. The defendant 
has  stated  that  the  plaintiff’s  name  was  appeared  in  the  land  purchased 
document but he is not possession of the said land since the day of purchase, 
on  the  sole  reason,  that  the  land  which  was  purchased  by  the  paying 
consideration  from  the  joint  family  sources  mere  particularly  by  selling 
another plot of land standing in their father’s name, has been purchased meant 
for  the  defendant  and  his  parents  who  are  possessing  physically,  but  for 
certain reason, the name of the plaintiff has also been incorporated at the time 
of preparation of document as such, he is out of possession of the said land 
including the land described in Schedule-B of the plaint. As such there is no 
any question of partition of the Schedule-B land.

 8. The defendant has also claimed that recently there was relative meeting in 
view of the land where it is specifically admitted by the plaintiff that he has 
forgone any right over the land of 4 katha 1 lecha purchased in joint name 
from the joint family income and relinquished his share and accordingly the 
defendant has been using the same.

 9. That the defendant further contended that the plaintiff has no right, title, 
interest over the suit land and prayed to dismiss the suit.

10.  ISSUES:

      Upon determination of the rival pleadings the following issues were 
framed by my predecessor.

1. Whether the suit is maintainable in its present form and manner ?

2. Whether the suit is barred by law of limitation ?
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3. Whether the suit is bad for non-joinder of necessary parties ?

4. Whether the suit is hit by the principles of estoppels, acquiescence 
and waiver ?

5. Whether the plaintiff is entitled to get reliefs as prayed for ? 

6. To what other relief/ reliefs the parties are entitled for ?  

7. Whether  the  property  mentioned  in  Schedule-B  of  the  plaint  is 
jointly purchased by the plaintiff and the defendant partitioning between 
themselves ?

11.  In  the  instant  suit  the  plaintiff  has  examined  five  witnesses  including 
himself as witness and similarly the defendant has examined five witnesses 
including himself as witness.

12.  I  have  heard  argument  advanced  by  the  learned  counsel  for  the  both 
parties.  The  learned counsel  for  the  plaintiffs  has  contended  that  the  suit 
property  was  jointly  purchased  by  the  both  plaintiff  and  defendant  and 
portioned by them, as such the suit it is liable to be decreed.

13. The learned counsel for the defendant, on the contrary, has contended that 
the land was purchase in the name of joint family property by selling father’s 
land and the defendant has also relinquished his share over the purchased 
land, hence the suit is liable to be dismissed.

DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

14.  Now let me discuss the materials on record and try to arrive at a definite  
finding as regards the issues in this suit.

ISSUE  No.1:  Whether  the  suit  is  maintainable  in  its  present  form  and 
manner?

15. On perusal of the pleading and evidence it reveals that there is nothing in 
record to hold that the suit is not maintainable. None of advocate has pressed 
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this  issue.  Proper  court  fee has been paid.  Suit  is  not  barred by any law. 
There is a cause of action of the suit.

              Hence, it can be held that the suit is maintainable.  

DECISION: The issue is affirmative and decided in favour     of the plaintiff  .    

 

ISSUE NO.2: Whether the suit is barred by limitation?

16.   Regarding  the  limitation  of  the  instant  suit  the  defendant  has  not 
advanced any argument  to support  their  stand.  Moreover,  there is nothing 
stated  in  the  pleadings  of  the  defendant  as  to  why  the  suit  is  barred  by 
limitation.  Hence I do not deem it fit to hold the suit is barred by limitation. 
Hence, this issue is decided negative.

DECICION: The issue is decided negative and in favour of the plaintiff  .  

ISSUE No.3: Whether the suit is bad for non-joinder of necessary parties ?

 17.  Regarding this issue of  the instant  suit  the defendant has advanced 
argument to support their stand.  But in the written statement there is nothing 
stated  as  to  why  the  suit  is  bad  for  non-joinder  of  necessary  parties. 
Moreover, the vendor of the suit land is not a necessary party of this suit. 
Hence I do not deem it fit  to hold that the suit  is bad for non-joinder of 
necessary parties.

Hence, this issue is decided negative

DECICION: The issue is decided negative and in favour of the plaintiff  .  

ISSUE  No.4:  Whether  the  suit  is  hit  by  the  principles  of  estoppels, 
acquiescence and waiver ?

18.  Regarding this issue of the instant suit the defendant has not advanced 
any argument to support their stand. Moreover, there is nothing stated in the 
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pleadings of  the defendant  as  to  why the suit  is  hit  by  the  principles of 
estoppels, acquiescence and waiver.

               Hence I do not deem it fit to hold the suit is hit by the principles of  
estoppels, acquiescence and waiver.

DECICION: The issue is decided negative and in favour of the plaintiff  .   

ISSUE No.7: Whether the property mentioned in Schedule-B of the plaint is 
jointly  purchased  by  the  plaintiff  and  the  defendant  partitioning  between 
themselves :

19.  The  plaintiff  Sri  Kameswar  Thakuria  as  PW-1  has  deposed  that  on 
15.05.2009  he and the defendant jointly purchased the plot of land measuring 
4 Katha 1 Lecha having 120 feet in breath at the northern boundary covered 
by Dag No599 (old)/ 2578 (new), of  K.P.Patta No.934 of Village- Kochpara 
under Chayani Mouza of Kamrup District described in ‘Schedule- B’ of the 
plaint. On the date of purchase i.e. on 15-05-2009 the vendor Sri Umakanta 
Thakuria  delivered  vacant  possession  of  the  said  land  to  him  and  the 
defendant.  Receiving  possession  of  the  said  land  both  of  them  amicably 
partitioned the said  land in  two parts  in  presence of  the vendor.  On such 
partition  he  received  the  western  half  of  the  Schedule-  B  land  which  is 
described as Schedule-A land and the defendant received the eastern half of 
the Schedule-B land which is described as Schedule- C land. After that both 
of them have mutated their name in the land record. That suddenly on and 
from 11.11.2010 the defendant has stated constructing one semi R.C.C. house 
covering the northern part of the Schedule –A land of him and the Schedule-B 
land of the defendant, forcefully and behind the knowledge of him. Seeing the 
same while he asked and requested the defendant not to raise any construction 
over the schedule-A land which part is own and possess by him, then the 
defendant become annoyed and rebuked and threatened him saying that he 
will  construct  his house covering the front  part  (  Road side )  of  the both 
schedule-  A and Schedule-C land.  Thus,  the defendant  by  his  such act  is 
going to dispossess and practically has dispossessed him from the Schedule- 
A land.
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           20. The PW-1 has also exhibited the following documents.

1. Ext-1: The registered sale deed no.842 dated 15-05-2009

2. Ext-2: The certified copy of the ketcha Citha.

3.  Ext-3 : The certified copy of Jamabandi.

4. Ext-4: The revenue receipt.

21. The plaintiff has examined the vendor of the Sale deed, Sri Umakanta 
Thakuria as PW-2. The PW-2 has stated that on 15-05-2009 he executed the 
registered sale deed no.842 dated 15-05-2009 in respect of the land measuring 
4 katha 1 lecha in favour of  the plaintiff and the defendant in consideration of 
Rs.40,000/- and same day delivered the possession to them.   The PW-3, PW-
4 and PW-5 have stated that the purchased land was partition between the 
plaintiff and the defendant and they were present at the time of delivery of 
possession.

22.  The defendant in his written statement has stated that the plaintiff’s name 
was appeared in the land purchased document but he is not possession of the 
said land since the day of purchase, on the sole reason, that the land which 
was purchased by the paying consideration from the joint family sources mere 
particularly by selling another plot of land standing in their father’s name, has 
been purchased meant for the defendant and his parents who are possessing 
physically,  but  for  certain reason,  the name of  the plaintiff  has also  been 
incorporated at  the time of preparation of  document  as  such,  he is  out  of 
possession of the said land including the land described in Schedule-B of the 
plaint. As such there is no any question of partition of the Schedule-B land.

23. On other hand the defendant as DW-1in his evidence has deposed that in 
the  year  1996-97  there  was  an  agreement  between  his  father  and  Sri 
Umakanta  Thakuria  to  sale  the  Schedule  –B  land  to  his  father  for 
consideration  of  Rs.75,000/-  and  an  amount  of  Rs.50,000/-  was  paid  an 
advance to him by selling the another plot of land of his father . At the time of 
agreement the vendor delivered the possession of the land to them. On the 
request of his father, the vendor Umakanta Thakuria executed a sale deed on 
15-05-2009 and the plaintiff fraudulently incorporated his name in the sale 
deed with the DW-1.
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24.  So, the both pleas of the defendant are contradictory each other. This 
contradictory statement of the defendant in his examination-in -chief is not 
admissible as because this statement was not pleaded in his written statement. 

25.  In  cross-examination  the  DW-1  admitted  that  on  15-05-2009  Sri 
Umakanta Thakuria executed the registered sale deed in respect of the land 
measuring 4 katha 1 lecha in name of his and the plaintiff and delivered the 
possession to them. The DW-1 also admitted that as per sale deed the plaintiff 
is entitled to get the half portion of purchased land.  In cross- examination the 
DW-1 also admitted that he constructed the house up to the half portion of the 
western side.

26. In cross-examination the DW-2 the father of the defendant admitted that 
his son the plaintiff and the defendant purchased the land on 15-05-2009 from 
Umakanta Thakuria. And on the eastern portion of the purchased land he is 
living with the defendant. In cross- emanation the DW-2 stated that though 
the land was purchased from Umakanta Thakuria by selling another plot of 
land of him but he do not remember to whom, when the said land was sold 
and what was the consideration amount of the said land.

27.  In cross-examination the DW-3, the mother of the defendant has admitted 
that on the day of  execution of the registered sale deed Umakanta Thakuria 
delivered  the  possession  to  her  sons  Jagadish  Thakuria  and  Kameswar 
Thakuria and at that time she was also present.  She also admitted that on the 
eastern portion of the purchased land she is living with her son, the defendant.

28. In cross-examination the DW-5 the independent witness  has admitted 
that on the day of  execution of the registered sale deed Umakanta Thakuria 
delivered the possession to the plaintiff and the defendant and he was present 
at the time of delivery of possession.

29.  In cross- examination the DW-5 also admitted that after purchasing the 
land, both the plaintiff and the defendant amicably partitioned the said land in 
two parts. On such partition the plaintiff received the western half of the land 
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and the defendant received the eastern half of the land. And on the eastern 
portion of the purchased land the defendant has been living with the father 
and mother. The DW-1 has admitted that the plaintiff has the right to claim 
the western portion of the land and he is also entitled to get the same land .

30.  The Dw-3 and DW-5 admitted that the defendant constructed the house 
in the eastern portion of the purchased land leaving the eastern portion of the 
said land.

31. In this present suit it is admitted fact that the defendant with his father and 
mother have been possessing over the eastern side of the Schedule-B land 
which is described as schedule –C in the plaint and thus it will be deemed to 
be in possession on his share.  It is admitted that the plaintiff and his two 
brothers has been living separately from the marriage of the plaintiff.

32. From the perusing the evidence of the PW-1, PW-3, PW-4, PW-5 and 
cross- examination of the DW-5 it is evident that the Schedule- B land was 
mutually partition between the plaintiff and the defendant.

33. In this suit the defendant has failed to prove that he is entitled to get the 
entire Schedule-B land. The defendant has taken two pleas that the plaintiff 
had relinquished his right title and interest over the suit land in favour of the 
defendant. Again the defendant pleaded that the plaintiff is out of possession 
from the time of the purchasing the land and thus he has acquired right, title 
over the land. The both plea are contradictory each other. The defendant can 
not take the both plea at the same time. In the other hand the defendant could 
not proved the both pleas through his evidence.

34.  In the view of aforesaid discussion the preponderance of probability goes 
towards  the  plaintiff’s  side.  The  plaintiff  in  his  examination-  in-  chief 
exhibited and proved the Sale deed by which he purchasing of the Schedule-B 
land jointly with the defendant. By adducing evidence he has proved that they 
mutually partitioned the land and later the plaintiff was dispossessed by the 
defendant  when  the  defendant  constructed  the  house  encroaching  the 
Schedule –A land.
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DECICION: The issue is decided positive and in favour of the plaintiff.

ISSUE No.5 : Whether the plaintiff is entitled to get reliefs as prayed for ? 

35. The Schedule-B property was jointly purchased by the plaintiff and the 
defendant.  The  possession  of  the  defendant  in  the  suit  property  is  to  be 
deemed the possession of the co-sharer i.e. the plaintiff. The suit property is 
not a personal self acquired property of the defendant only inter alia both the 
plaintiff and the defendant purchased the Schedule-B land from Umakanta 
Thakuria.  As such the plaintiff  and the defendant  together  have  right  and 
possession over the Schedule-B land. That the Schedule-B property was a 
joint  purchasing  property  and  this  was  already  partitioned  between  the 
plaintiff  and  the  defendant,  and  the  plaintiff  was  dispossessed  by  the 
defendant from the Schedule-A land so the plaintiff is entitled to get share of 
the property e.i. Schedule- A land.

36. As such the plaintiff has right, title and interest over the Schedule- A 
land and the suit it is liable to be decreed and the plaintiff is entitled to get 
recovery of the Schedule- A land.

DECICION: The issue is affirmative and in favour of the plaintiffs.

ISSUE NO.6:    To what other relief / reliefs the parties are entitled to?   

 37. That as per finding of the crux issue No.7 & 5 this issue is decided in 
favour of the plaintiff  holding that the plaintiff is entitled to these reliefs-

1. The suit  is decreed declaring that the plaintiff  has the right,  title, 
interest and possession over the Schedule-A.

2. The plaintiff is entitled to recover the possession of the Schedule-A 
by evicting the defendant. 

3. Cost of the suit. 

           ORDER. 

              The suit of the plaintiff is decreed on contest with cost.
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              The suit is decreed declaring that the plaintiff has the right, title,  
interest and possession over the Schedule-A land. The plaintiff is also entitled 
for recovery of possession of the Schedule-A land by evicting the defendant, 
his  men  etc.  and by  demolishing  and removing  the  construction  over  the 
Schedule-A land.  The defendant is permanently restrained from disturbing 
the peaceful possession of the plaintiff over the Schedule-A land.

               Given under my hand and seal of this court on the 29 th day of 
November, 2013.

                                                                                                             Nabajit  Bhatta.

                                                                                                         Munsiff NO 4, Kamrup.

                                                                                                                 Guwahati.

  APPENDIX

Exhibits of the Plaintiff.
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Ext-1: The registered sale deed no.842 dated 15-05-2009

Ext-2: The certified copy of the ketcha Citha.

Ext-3 : The certified copy of Jamabandi.

Ext-4: The revenue receipt.

Exhibits of the defendant.

Nill.

WITNESSES

Plaintiff’s witnesses.

PW  1: Sri Kameswar Thakuria.

PW-2: Sri Umakanta Thakuria.

PW-3: Sri Hemanga Thakuria.

PW-4: Sri Bimal Talukdar.

PW-5:  Sri Bhupen Mazumdar.

Defendant’s witnesses.

DW 1: Sri Jagadish Thakuria.

DW2: Sri Jogen Thakuria.

DW3: Smt. Jaimati Thakuria.

DW-4: Sri Putul Rajbanshi.

DW-5 : Sri Raghunath Das.                                                                             

                                                                                            MUNSIFF NO. 4

                                                                                         KAMRUP,GUWAHATI 
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