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    Assam Schedule VII, Form No. 132                                      

                                               HIGH COURT FORM No. (J) 2

     HEADING OF JUDGMENT IN ORIGINAL SUIT. 
IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                           DISTRICT- KAMRUP      

 Title Suit Case No. 888/2006

 Present:                                                                     Nabajit Bhatta. AJS.  
                                                                                             MA. LL.B.

                                                                                    Munsiff No 4, Kamrup,
                                                                                          Guwahati.

30   th   day of November, 2013     

M/S Saraighat Stone Crushing Industry                          .................... Plaintiff.

-VS-

Musstt. Anima Begum.                                        ................. Defendant.

The suit is coming for final hearing on 18.11.2013   in the presence of:

Mr. M. B. Sarma.                                                         : Advocate for plaintiff. 

Mr. M. Dutta,  Mr. J. Ojha.                                       : Advocate for Defendant.

               and having stood for consideration to this day, the court delivered 
the   following Judgment.
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      JUDGMENT

                (A suit for declaration and for permanent injunction.)

1 .Plaintiff’s case:   The plaintiff is the proprietor of M/S Saraighat Crusher 
Industry  under  regd.  No.2051168  of  1994  under  the  district  centre, 
Bamunimaidan, Guwahati and carrying on business at Gauripur (Amingaon) , 
Guwahati-31.  According to  the  plaintiff,  an  amount  of  Rs.2,33,000/-  was 
obtained  by  the  plaintiff  as  a  loan  from  the  Assam  State  Development 
Corporation  for  Schedule  Caste  Limited,  Guwahati,  on  the  condition  of 
repayment  of Rs.3,500/-  per  month.  The said amount  was invested in the 
Stone Crushing Industry but owing to financial constraint, plaintiff executed 
a Special  Power of Attorney,  vide no.949/97 in favour of the defendant’s 
husband Md. Nasir Uddin Ahmed. The plaintiff has stated that as per terms 
and conditions of the said Power of Attorney, the husband of the defendant 
was to repay the said loan amount and to manage the said industry but after 
repayment of an amount of Rs.2,00,000/- up to July, 2002 out of total amount 
of Rs.3,50,000/. The plaintiff has stated that after July, 2002 the defendant’s 
husband did not repay the said loan amount to the concerned authority. The 
plaintiff  has  also  stated  that  during  the  time  of  attorney  holder,  the  said 
attorney holder altered the Stone Crusher machine as “TORSA” instead of 
CISCO without  the consent  of  the plaintiff.  That  unfortunately on 03-01-
2003 the said attorney holder Md. Nasir Uddin Ahmed died.  After the death 
of the said power of attorney, his wife the defendant trespassed on the said 
Stone Crusher Industry Premises and handled the same without consent of 
the plaintiff.  After that the defendant forfeited all the incomes of the said 
Stone Crusher Industry and did not pay any single amount to the plaintiff. 

2.  Hence  the  plaintiff  has  filed  the suit  for  praying permanent  injunction 
restraining the defendant from creating any disturbance to the plaintiff to run 
the said Stone Crusher Industry and give direction to the defendant not to 
raise  any  obstruction  over  the  said  Stone  Crusher  Industry  and  industrial 
premises.

3.  The Defendant’s Case: The defendant appeared and contested the suit by 
filing  the  written  statement.  The  defendant  has  stated  that  her  deceased 
husband  was  the  power  of  attorney  of  the  plaintiff  managing  the  Stone 
Crushing Industry but inter alia pleaded that her deceased husband repayed 
all the outstanding dues of Assam State S.C.Ltd. and other institution. The 
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defendant  has stated that  she never trespassed to the said Stone Crushing 
Industry rather her husband purchased the land measuring 2 bigha 1 katha 5 
lechas  under  dag  no.41  patta  no.85  and  installed  a  new  Stone  Crushing 
Machine in the name of the defendant and from the date day the said Stone 
Crushing Machine is being handled by the defendant till today.

             So, the defendant has prayed for dismissal of the suit. 

4. ISSUES:

Upon the  pleading  of  the  parties  the  following  issues  are  framed  by  my 
predecessor.

1) Whether the suit is maintainable in its present form?

2) Whether the defendant  and her deceased husband had paid all  the 
outstanding  dues payable to the Assam State Development for Schedule 
Caste Ltd?

3)  Whether  the  defendant  has  taken possession  of  the  Stone  Crusher 
Industry of the plaintiff illegally?

4) Whether the plaintiff is entitled to the decree as prayed for? 

5) What other relief/ reliefs the parties are entitle to? 

5.  After  completion  of  hearing  and  argument  my  predecessor  passed  the 
Judgment and Decree on 21.10.2009.  Later the defendant preferred an appeal 
before the Ld. Civil Judge No.2, Kamrup against the Judgment and Decree 
and the ld. Civil Judge No.2, Kamrup passed the Judgment directing the Trial 
Court to pass a fresh Judgment on the basis of observation made there in by 
striking out Issue No.2 and hearing argument  of Ld. Counsel  for the both 
sides.

6. So, as per observation and direction of the ld. Civil Judge No.2, Kamrup, 
I  have  passed  the  Judgment  striking  out  the  Issue  No.2  “Whether  the 
defendant and her deceased husband had paid all the outstanding dues payable 
to the Assam State Development for Schedule Caste Ltd? ”

7. Hence, I have taken into consideration  the following issues for passing the 
judgment. 
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1) Whether the suit is maintainable in its present form?

2)  Whether  the  defendant  has  taken possession  of  the  Stone  Crusher 
Industry of the plaintiff illegally?

3) Whether the plaintiff is entitled to the decree as prayed for? 

4) What other relief/ reliefs the parties are entitle to? 

8.  In  the  instant  suit  the  plaintiff  had  examined  four  witnesses  including 
herself and the defendant had examined two witnesses where only the DW-2 
has been cross-examined by the plaintiff side.

    Heard argument from the plaintiff.  The plaintiff has also submitted 
the written argument. Perused the case record and the evidence in record and 
the very findings are as follows. 

 DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

9.  Now let me discuss the materials on record and try to arrive at a definite 
finding as regards the issues in this suit.

ISSUE NO.1: Whether the suit is maintainable in its present form?

10. Regarding the maintainability of the instant suit the defendant has failed 
to advance any argument to support her stand. On other hand the plaintiff has 
argued that the suit is maintainable. There is nothing stated in pleading  of the 
defendant as to why the suit is not maintainable. Similarly the defendant has 
failed to adduce any evidence to support their plea of non maintainability. 
Proper court fee also paid by the plaintiff for claiming the reliefs. Suit is not 
barred by law of limitation. I do not found any ground for non-maintainability 
of the suit.

DECISION: The instant suit is maintainable. 

ISSUE NO 2 & 3: Whether the defendant has taken possession of the Stone 
Crusher Industry of the plaintiff illegally? and

Whether the plaintiff is entitled to the decree as prayed for ?
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                  For the sake of brevity and convenience I am deciding issue no.3 
and 4 together. 

11. The plaintiff’s Proprietor, Sri Hirendra Kumar Das as PW-1 has stated 
that  he  is  the  proprietor  of  M/S  Saraighat  Crusher  Industry  under  regd. 
No.2051168 of 1994 under the district centre, Bamunimaidan, Guwahati and 
carrying on business at Gauripur (Amingaon) , Guwahati-31.  An amount of 
Rs.2,33,000/-  was  obtained  by  him  as  a  loan  from  the  Assam  State 
Development  Corporation  for  Schedule  Caste  Limited,  Guwahati,  on  the 
condition  of  repayment  of  Rs.3,500/-  per  month.  The  said  amount  was 
invested in the Stone Crushing Industry but owing to financial constraint, he 
executed  a  Special  Power  of  Attorney,  vide  no.949/97  in  favour  of  the 
defendant’s husband Md. Nasir Uddin Ahmed. The PW-1 has stated that as 
per terms and conditions of the said Power of Attorney, the husband of the 
defendant was to repay the said loan amount and to manage the said industry 
but after repayment of an amount of Rs.2,00,000/- up to July, 2002 out of 
total amount of Rs.3,50,000/. 

12. The PW-1 exhibited the following documents.

EXT-1 : The copy of registration certificate.

EXT-2 & 3 : The copy of Insurance policy.

EXT-4: The copy of Special Power of Attorney.

Ext-5: The copy of instalment receipts.

Ext-6: The copy of order of the criminal case. 

Ext-7: The Copy of the Photo copy of the said Industry.

Ext-8: The copy of notice to the plaintiff.

13. The PW-1 further stated that after July, 2002 the defendant’s husband did 
not repay the said loan amount to the concerned authority. He also stated that 
during the time of attorney holder, the said attorney holder altered the Stone 
Crusher machine as “TORSA” instead of CISCO without the consent of the 
plaintiff. That unfortunately on 03-01-2003 the said attorney holder Md. Nasir 
Uddin Ahmed died.  After the death of the said power of attorney, his wife the 
defendant  trespassed  on  the  said  Stone  Crusher  Industry  Premises  and 
handled the same without consent of the plaintiff.  After that the defendant 
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forfeited all the incomes of the said Stone Crusher Industry and did not pay 
any single amount to him.

14. The  defendant in her written statement stated that her deceased husband 
was  the  power  of  attorney  of  the  plaintiff  managing  the  Stone  Crushing 
Industry but inter alia pleaded that her deceased husband had payed all the 
outstanding dues of Assam State S.C.Ltd. The defendant has has stated that 
she never trespassed to the said Stone Crushing Industry rather her husband 
purchased the land measuring 2 bigha 1 katha 5 lechas under dag no.41 patta 
no.85  and  installed  a  new  Stone  Chrushing  Machine  in  the  name  of  the 
defendant and from the date day the said Stone Crushing Machine is being 
handled by the defendant till today.

15. But the defendant has failed to adduce her evidence as because though she 
adduced the examination  in  chief  and exhibits  but  later  her  evidence  was 
expunged. The defendant has adduced evidence for his side through the DW-
2. The DW-2, Sri Zakir Ojha has deposed that the husband of the defendant 
was  the  power  of  attorney  of  the  plaintiff  managing  the  Stone  Crushing 
Industry. The DW-2 has also stated that husband of the defendant had payed 
all  the outstanding dues of Assam State S.C.Ltd. The defendant had never 
trespassed to the said Stone Crushing Industry rather her husband purchased 
the land measuring 2 bigha 1 katha 5 lechas under dag no.41 patta no.85 and 
installed a new Stone Crushing Machine in the name of the defendant and 
from the date day the said Stone Crushing Machine is being handled by the 
defendant till today.

16. I have gone through the evidence on record.  In the cross- examination the 
PW-1 stated the Stone Crusher Machine was given to Nasir Uddin Ahmed by 
him on rent in the month of February,1996. In cross-examination the PW-1 
admitted that the Stone Crushing machine was installed over the akchonia 
land  belongs  to  one  Sarat  Kalita  and  in  the  year  Nasir  Uddin  Ahmed 
purchased this land from Sarat Kalita without the knowledge of the PW-1. 
The PW-1 in cross-examination has stated that Nasir Uddin Ahmed has paid 
Rs.80,000/-  to him as arrear rent of the Stone Crushing Mahine.  In cross-
examination the PW-2, and PW-4 admitted that Nasir Uddin paid Rs.80,000/- 
in the year 1996 before executing the power of attorney.

17.  The plaintiff in his plaint and his examination -in-chief  has stated that he 
executed  a  Special  Power  of  Attorney,  vide  no.949/97  in  favour  of  the 
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defendant’s husband Md. Nasir Uddin Ahmed. As per terms and conditions of 
the said Power of Attorney, the husband of the defendant was to repay the 
said loan amount and to manage the said industry. On the other hand in his 
cross-examination  PW-1 has deposed that the Stone Crusher Machine was 
given  to  Nasir  Uddin  Ahmed  by  him  on  rent  from  the  month  of 
February,1996  and  rent  was  fixed  at  Rs.6000/-.  The  both  statements  are 
contradictory each other.

18.  It  is  admitted fact  that  the land where the Stone Crushing Machine is 
running  on  the  defendant’s  own  property  which  was  purchased  by  her 
husband.  From  perusal  of  the  entire  evidence  on  record  along  with 
documentary evidence it is evident that the said Stone Crushing Machine has 
been  running  over  the  land  of  the  defendant’s  husband  and  defendant’s 
husband installed  the  new Stone Crushing machine  “TORSA” in place  of 
earlier CISCO in the name of defendant. This machine was purchased in the 
name of the defendant. The new Stone Crushing machine is standing over the 
own land of the defendant’s husband. So, there is no question of trespassing 
to the Stone Crushing Machine premise by the defendant. The defendant has 
been  running  the  new  Stone  Crushing  Machine  “TORSA”  in  her  name, 
standing on her own land which is obtained by her deceased husband. The 
plaintiff could not prove the liability of the defendant to pay the outstanding 
amount  as  because  after  the  death  of  her  husband (the  power  of  attorney 
holder) on 03-01-2003 all the liabilities between the plaintiff and the attorney 
holder  are  terminated.  Thus,  the  defendant  has  no  liability  to  repay  the 
outstanding amount if any. The plaintiff could not proved that after the death 
of her husband the defendant trespassed to the said Stone Crusher Industry 
Premises and handled the same without consent of the plaintiff and after that 
the defendant forfeited all the incomes of the said Stone Crusher Industry and 
did not pay any single amount to the plaintiff.

19. The plaintiff’s plea of trespassing in to the said Stone Crusher Industry 
Premises and handled the same without consent of the plaintiff and after that 
the defendant forfeited all the incomes of the said Stone Crusher Industry and 
did not pay any single amount to the plaintiff is not evident in law and the 
facts  pleaded by the plaintiff  is  not  trust  worthy.  On other hand from the 
entire evidence it is evident that the said Stone Crushing Machine is standing 
over the land of the defendant’s husband. The defendant’s husband installed 
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the new Stone Crushing machine “TORSA” in place of earlier CISCO and the 
new one was obtained by him in the name of the defendant.

 20. In the view of aforesaid discussion the preponderance of probability goes 
towards the defendant’s side. Therefore it is held that the plaintiff has failed 
to prove his case.

DECICION: Both issues are decided against the plaintiff.

ISSUE No.4:  What other relief/ reliefs the parties are entitle to? 

21.  That  as  per  finding  of  the  crux issue  No.2  & 3  this  issue  is  decided 
against the plaintiff. Hence, the plaintiff is not entitled to any other reliefs-

            ORDER. 

            The suit is of the plaintiff is dismissed on contest with cost.   

            Prepare the decree accordingly.              

            Given under my hand and seal of this court on the 30 th day of 
November, 2013.

 
 

Nabajit  Bhatta.

                                                                                       Munsiff NO 4,  
Kamrup.

                                                                                                        Guwahati.

     

 APPENDIX.

Exhibits  of the Plaintiff.

EXT-1 : The copy of registration certificate.

EXT-2 & 3 : The copy of Insurance policy.
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EXT-4: The copy of Special Power of Attorney.

Ext-5: The copy of instalment receipts.

Ext-6: The copy of order of the criminal case. 

Ext-7: The Copy of the Photo copy of the said Industry.

Ext-8: The copy of notice to the plaintiff.

Exhibits of the defendant:

Ext- A: The Boucher/invoice of the Torsa machine.

Ext- B: The Order of mutation dated 13.12.2000.

Ext-C: The copy of  Jamabandi.

Ext-D : The Copy of Jamabandi.

Plaintiff’s  witnesses.

PW  1: Sri Hirendra Kr. Das.

PW-2 : Sri Siba Ram Baishya.

PW  1: Sri Tarun Ch. Baishya.

PW  1: Sri Pankaj Loshan Baishya.

Defendant’s  witnesses

 DW-2: Sri Jakir Ojha.
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