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        IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2,KAMRUP, GUWAHATI

Present:-   Sri S. K. Poddar, AJS,
Additional Sessions Judge No. 2

                 Kamrup, Guwahati. 

Sessions Case No.178(K-G)/2009 u/s 448/302/323/34 IPC(Arising out of  G.R. Case No. 6401/07)
                                                State of Assam
                                                            -vs-1. Lachit Rava s/o Gargia Rabha2. Bhutuk Rava,s/o Adul Rabha3. Paddu Rava s/o Sonaram Rabhaall are residents of vill:- Noapara,PS:- Palsahbari,Dist:- Kamrup,4. Gokul Boros/o Nal Boro5. Dhiraj Baraiks/o Asundha Baraik6. Bodo Muraris/o Jusuram Murari all are residents of vill:- Raja Panikanda,PS:- Palsahbari,Dist:- Kamrup,                …. Accused.
Committed by:- Miss Malaya Deb,Addl. Chief Judicial Magistrate,  Kamrup, Guwahati.
Advocate Appeared:-Mr. Narayan Sharma, ………..          Addl. P.P.  for the prosecution.Mr. Najib Box & Mr.  M R Barbhuyan ……..         For accused No. 1 to 4.Ms. Nilima Bhattacharjee  …………  For accused No.  5 & 6.                                                         Case committed on:-      30.04.2009, Continued to next page……..
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Charge framed on:-        19.06.2009,Evidences recorded on:-    20.07.2009, 31.08.2009, 12.10.2009,     23.11.2009, 22.02.2010, 27.05.2013, Accused examined on:-      11.06.2013,Argument heard on:-      26.09.2013,Fixed for judgment:-      09.10.2013,                Judgement Delivered on:- 22.10.2013.

J U D G M E N T1. In  this  case,  the  accused  persons  are  facing  trial  for commission of murder of Teteri Pradhan (a women aged about 65 years) in furtherance of common intention after alleged house trespass and also for voluntarily causing simple hurt to the informant, his wife, daughter-in-law and minor son for raising objection when the accused persons were assaulting the deceased.  
2. Prosecution  case,  as  revealed  from  the  FIR  lodged  by  one Chandra Pradhan on 28.08.2007 with Rani Outpost under Palashbari P.S. is that on the previous night, that is, 27.9.2007, four persons, namely (1) Lachit  Rava,  (2)  Bhutuk  Rava,  (3)  Paddu  Rava  and  (4)  Gokul  Boro murdered his mother.  It is in the FIR that on the previous night at about 11 pm the above named four accused persons came to  his  house  and physically  assaulted  him and others  residing there  when they tried to raise  objection  to  his  mother  being  pulled  out  from  the  room  by  the accused persons. After pulling his mother out of the room, said accused physically assaulted his mother and left the place. After 10-15 minutes, his mother (Teteri Pradhan) succumbed to her injuries. 
3. On receipt of the written FIR, a GD Entry was made at Rani O.P.  vide  No.  467  dated  28.08.2007  and  the  FIR  was  forwarded  to Palashbari P.S. for registering a case under proper sections of law. The note on the back of the FIR, reveals that the i/c Rani O.P. had taken up the investigation immediately.  On the basis of above FIR, Palashbari P.S. Case No.  130/07,  u/s  448/325/302/34  of  IPC  was  registered.  During investigation, I/O visited the house of the informant, seized some articles, Continued to next page……..
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inquest  was  done on  the  body  of  the  deceased  and Post  Mortem  was conducted at GMCH.                                              
4. Upon  completion  of  the  investigation,  charge-sheet  was submitted u/s 143/448/325/302 of IPC against six accused persons as named in cause title page. 
5. On receipt of charge-sheet, cognizance of offences were taken and upon compelling the attendance of all the six accused persons namely (1) Dhiraj Baraik, (2) Bodo Murari, (3) Gokul Boro, (4) Lachit Rava, (5) Bhutuk Rava,  (6) Paddu Rava,  copies were furnished to them and case was committed to the Court of Sessions for trial. 
6. Initially  the case was made over to the Court of  Additional Sessions  Judge  (FTC  No.  2),  Kamrup,  Guwahati  vide  order  dated 19.06.2009, after  hearing both the sides,  charges u/s 448/323/302/34 were framed and explained to the above named six accused persons to which they pleaded not guilty and claimed to stand trial. On conversion of FTC  (Adhoc)  Courts,  vide  order  dated  12.03.2013,  the  case  was withdrawn and transferred to this court for disposal.
7. During  trial,  Prosecution  side  examined  as  many  as  12 witnesses including informant,  scribe of  the FIR,  I/O,  M/O and proved some  documents  and  marked  them  as  exhibits.  Upon  completion  of prosecution  evidence,  accused persons  were  examined  u/s 313 Cr.P.C. Upon calling  upon  the  accused  persons  to  enter  into  defence  u/s  233 Cr.P.C, accused person nos. 1 to 4, initially showed their willingness to adduce evidence but after taking 5 adjournments for defence evidence, ultimately on 04.09.2013 declined to adduce any evidence in defence. The other two accused persons namely, Bodo Murari and Dhiraj Baraik have also chosen not to adduced defence evidence. 
8. Defence  case  as  it  appears  from  the  trend  of  the  cross examination and the answers given u/s 313 Cr.P.C, shows that the fact of 
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homicidal death of deceased Teteri Pradhan was not denied. By putting suggestions,  accused  persons  No.  1  to  4  have  taken  the  plea  that  the villagers  have killed  the  deceased as  she  was  a  ‘witch’  (DAINEE).  The accused  persons  No.  1  to  4  have  denied  that  they  committed  house trespass, that they assaulted the informant and  other persons residing in the house and that they had murdered the deceased. 
9. I  have  heard  oral  arguments  of  the  learned  counsels appearing for both sides and gone through the case record and evidence carefully. It may be noted here that the FIR named four accused persons were  represented  by  one  set  of  Learned  Counsels  and  the  other  two accused namely (1) Dhiraj Baraik and (2) Bodo Murari were represented by another set of Learned Counsels. 

Points for determination are:-

10. (i) Whether  on  the  intervening  night  of  27.08.2007  and  28.08.  

2007  Teteri  Pradhan,  mother  of  the  informant  died  a  homicidal  

death?

(ii) Whether  on  the  same  date  and  time,  accused  persons  in  

furtherance of their common intention committed house trespass by  

entering into the house of the deceased with an intention to kill her?

(iii)  Whether the accused persons in furtherance of their common  

intention physically assaulted the deceased, Teteri Pradhan with an  

intention and knowledge to commit her murder?

(iv) Whether the accused persons in furtherance of their common  

intention voluntarily caused simple hurt to the informant, his wife, his  

minor son and his daughter-in-law on their raising objection to the  

accused  pulling  out  the  deceased  from  her  room  and  on  their  

assaulting her ? 

Decision thereon and reasons for the decision:-

Continued to next page……..
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11. Before discussing the materials on record point wise, let me narrate the gist of the evidence of the witnesses for better understanding of the facts. 
12. P.W.  1,  Sri  Parmeswar  Rajbongshi,  Gaonburah  of  the concerned  village  in  his  evidence  deposed  that  about  2  years  back (deposing on 20.07.2009) at about 11:30 pm, wife of Chandra (informant) came  to  his  house  and  requested  him  to  come  to  their  house  as  her mother-in-law was being assaulted. On this he immediately went to the house  of  Chandra and from him,  he came to know  that  some persons physically assaulted his mother and dragged her away. On hearing this, he screamed and called Kanu Orang and Japia Orang and on search, mother of  Chandra  Pradhan  was  found  lying  on  the  side  of  a  nearby  rivulet. Therefrom she was brought to her courtyard.  He saw injuries on her face. Thereafter,  at about 1:00 am in the night, compounder Anowar Ali was called and on his arrival, he declared that mother of Chandra had already expired. On this occurrence, Chandra lodged an FIR. On arrival of Police, some papers were prepared and he signed on the inquest  report  vide Exbt.  1.  In  his  cross-examination,  PW  1  stated  that  on  the  date  of occurrence, it was not so dark. He stated that he could not say as to how mother of Chandra died. He also admitted that while bringing the body for post-mortem, accused Dhiraj Baraik accompanied him.
13. P.W. 2 Sri Chandra Pradhan, is the informant of this case. In his evidence, he deposed that in the month of August 2007, while they were sleeping,  four accused persons namely (1) Gokul Boro, (2) Lachit Rabha,  (3)  Bhutuk Rava and (4) Puddu Rava came to their  house  and called his wife and asked for his mother.  On informing them regarding presence of their mother in the house, the said accused persons entered into his mother’s room by breaking open the door, pulled out his mother to the court yard and physically assaulted her with a piece of wood. On that  night,  his  daughter-in-law,  Rumi  and  his  youngest  son  were  also sleeping in the room of his mother. While he made an attempt to resist 
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the  accused  by  bringing  something  for  defence,  accused  Gokul  Boro physically assaulted him with a stick. Thereafter,  the said four accused persons threw her in the nearby rivulet. He could recognise the said four accused person in moonlight as they were also previously known to him, being  co-villagers.  After  the  occurrence his  wife  went  to  the  house  of Gaonburah & called him. His daughter-in-law had to flee away from the place  of  occurrence.  His  son  Kamal  was  also  slapped  by  the  accused persons. On arrival of the Gaonburah, Kanu Orang and Japia also arrived there and his mother was carried from the nearby rivulet.  He had also called the Compounder who declared that his mother has already died On this occurrence, he immediately lodged an FIR (Exbt. 1) being written by Anowar, the compounder. On the next morning, police came to his house and seized one piece of wood, one bamboo piece, broken door, hinges, bolts etc. vide Exbt. 2. Police also brought the dead body to Guwahati for Post Mortem. In his cross examination by the Learned Counsel  for the accused persons No.  5 & 6,  PW 2 admitted that  on that  night  accused Dhiraj Baraik and Bodo Murari were not present in his house. He further stated  that  Dhiraj  and  Bodo  had  gone  with  him  to  Guwahati  for  Post Mortem. As Dhiraj and Bodo had not come to his house with the other four accused person, he had not mentioned their names in the FIR. During cross-examination by the Learned Counsel for the accused No. 1 to 4, PW 2 denied the defence suggestion that while giving the statement before the police, he had not stated that his daughter-in-law and his son were sleeping with his mother on the relevant date; that he had recognised the accused in the moonlight;  that his daughter-in-law was assaulted;  that Kanu and Japia Orang had reported that the dead body was lying near the rivulet; that the compounder was called etc. He admitted that after he was assaulted  with a bamboo stick, he fell down and became senseless. He asserted  that  the  FIR  was  written  under  his  dictation.  He  denied  the defence suggestion that on the date of occurrence, there was no light and he failed to recognise the persons who had assaulted his mother. He also denied the defence suggestion that his mother was killed by the villagers on suspicion of she being a witch.

Continued to next page……..
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14. P.W.  3 Smt.  Madhabi  Pradhan @ Manabi  is  the wife  of  the informant, Chandra Pradhan. In her evidence, she deposed that about two years back, her mother-in-law namely Teteri was killed by four accused persons except Dhiraj and Bodo Murari. On the night of occurrence the said  four  accused persons  came to  their  house  and awaking  her  from sleep asked about her mother-in-law and on getting positive answer, the said  accused  persons  present  in  court  except  Dhiraj  Baraik  and  Bodo Murari  went  to  the  room  of  her  mother-in-law,  pulled  her  out  and physically assaulted her with a piece of wood. Out of fear, she flee away from her house. On arrival of police, she came back to her house. On that night, her daughter-in-law and youngest son were sleeping in the room of her mother-in-law. She could recognise the said four accused persons in the moonlight. On returning home, she saw that her mother-in-law had already expired. In her cross-examination, for accused No. 5 and 6, she admitted that accused Dhiraj and Bodo Murari were not present at the time  of  occurrence,  rather  they  went  at  the  time of  cremation.  In  her cross-examination, for accused No. 1 to 4, she asserted that the accused persons had broken open the door. She admitted that she had not seen as to with what object her mother-in-law was assaulted. She had heard the matter  of  assault  on her  mother-in-law only after  returning home,  the next  morning.  She  denied the  defence suggestion that  on the previous night,  her  husband  and  her  mother-in-law,  after  taking  liquor  created nuisance in the village and on this, the villagers killed her mother-in-law on the allegation of she being a ‘witch’ and that inspite of knowing the same, she had falsely implicated the said four accused persons. 
15. P.W. 4 Smt. Rumi Pradhan, the daughter-in-law of PW 2 and PW 3, in her evidence deposed that about 2 years back, while she and her brother-in-law  were  sleeping  with  her  grand  mother-in-law,  at  night hours, four accused persons present in the court except accused Dhiraj and Bodo Murari, got the door of the room opened and on her objection, she was pulled out of the room by holding her hair. Out of fear, she flee away  from  the  house.  In  the  meantime,  her  grand  mother-in-law  was 
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killed.  In  her  cross-examination  she  admitted  that  there  was  no  light inside the room and, as such, there was some darkness in the room. She denied that she could not recognise the said four accused persons due to darkness.   
16. P.W. 5, Sri Kamal Pradhan, aged about 10 years and son of the informant, in his evidence deposed that few months back on the date of occurrence  he  along  with  his  sister-in-law  and  his  grandmother  were sleeping  in the  room.  At  night  hours,  four  accused persons  out  of  the accused persons  present  in  the  court  except  accused Dhiraj  and Bodo Murari got the door opened, pulled his grandmother out of the room and assaulted her. On his objection, the said accused persons slapped him. On this, he ran away towards the road side. Under the moonlight, he could recognise the said four accused persons. Next morning, on his returning home,  he  saw  the  dead  body  of  his  grandmother.  In  his  cross-examination,  he  denied  the  defence  suggestion  that  while  giving statement before police he has stated about entry of one person in the room. He admitted that he had not named the accused persons before Police.               
17. P.W. 6 Sri  Kanu Orang,  PW -7 Sri  Ding Ch.  Deb and PW- 9 Ranga Rava, in their evidence simply deposed that about 1½ years back Teteri Pradhan was murdered on the suspicion of being a ‘witch’ and next morning they saw the dead body in the courtyard of Chandra Pradhan. PW  9  also  deposed  that  during  investigation,  police  seized  a  piece  of wood etc. vide Exbt. 2. 18. P.W. 8 Anowar Hussain, a compounder by profession in his evidence deposed that on the date of occurrence, at about 12 midnight son of the deceased Teteri, called him to his house. On his arrival at  the house of the informant, he saw that Teteri had already expired. Under the dictation of the informant, he wrote Exbt. 1, that is, the FIR and endorsed therein  the  names  of  the  accused  persons  as  stated  to  him  by  the 
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informant.  In  his  cross-examination,  he  reiterated  that  he  has  some training of works of a Compounder. 
19. P.W.10 Sri Kalwar Rajowar in his evidence deposed that he had no knowledge of the occurrence of the case. 
20. P.W.  11  Dr.  R.  Chaliha,  in  his  evidence  deposed  that  on 28.08.2007 while he was Prof. & Head of the Deptt. of Forensic Medicine, GMCH,  in  reference  to  Palashbari  P.S.  Case  No.  130/07  post  mortem examination was conducted on the dead body of deceased Teteri Pradhan and following were the findings of post mortem (relevant parts are only quoted here):-i) Rigor mortis is well set all over the body and the body is cold to touch. Eyes and mouth are partly open. INJURY MRAKS:- 

1. One puncture wound of size 1 cm x 0.3 cm x 8 cm is present at the  
bridge of nose on midline. The merger are irregular and inverted and  
dried blood clots are attached to it. The underlying skull bones are  
fractured.  The  dual  membrane  beneath  the  fractured  site  as  
lacerated.
2. A punctured wound of size 1 cm x 0.3 cm x 4 cm is present below  
the  inner  angle  of  left  eye.  The  eye  ball  is  purported  beneath  the  
wound. The margin are irregular and inverted.
3. Two punctured wound of size 1 cm x 0.3 cm x 0.5 cm is present. 1  
cm apart, over the left eye  brow. The underlying skill is intact.
4. A punctured wound of size 1 x  0.5 x 0.5 cm angle is  present on the  
middle of the upper lip.
5. A punctured wound of size 2 cm x 0.5 cm x 3 cm is present on the  
front of thigh 8 cm below the anterior superior illiac spine.
6. Patterned abrasion with contusion of size 25 cm x 4 cm is present  
on the front of chest and abdomen placed obliquely.
7. On dissection the sternum is found to transversely fractured in the  
middle.
8. Rib Nos. 4, 5 and 6 on right side and 2,3,4,5 and 6 on left side are  
fractured in the mid auxiliary line.

Skull and scalp – as described above
Membrane – mild subdural  haemorrhage as present on both  
sides.
Brain- the brain is congested

Continued to next page……..
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Spinal cord- the spinal cord is not examined
Liver- A lacerated of size 4 cm x 1 cm x 2 cm is present on the  
left lobe of the liver.
Spleen – healthy and pale
Kidneys – both kidneys are pale
Bladder- healthy and empty
Organs of generation, external and internal- All are healthy
Pleurae- Adherent at place. The cavity contains of 1500 ml of  
liquid and clotted blood
Right lung- lacerated at multiple sites
Left lung- lacerated at the multiple sites
Pericur- healthy
Heart- healthy and empty

Opinion :- Death was due to haemorrhage and shock resulting from the injuries sustained on the body as described. All injuries were ante-mortem and caused by multiple blunt weapons and homicidal in nature. Time since death 12 to 24 hours. PW 11 also proved the post mortem report as Exbt. 3 and Exbt. 3(1) is the signature of Dr. A.P. Baruah which was known to him. Exbt. 3(2) is his signature as he concurred with the report. 
21. During cross-examination by defence for accused persons No. 1to 4, PW 11 admitted that he had not prepared the post mortem report.  He concurred with the findings of the post-mortem report. Post-mortem was  done  on  28.08.2007  by  Dr.  A.  P.  Baruah   and  he  concurred  on 15.09.2007. Dr. A.P. Baruah, he said, had since left the Govt. job and he is practicing somewhere in a private concern.
22. P.W. 12, Sri Sankha Swargiary, is the I/O of this case. In his evidence, he deposed that while he was working at Rani Out Post as i/c he received the Exbt. 1, written FIR and after making a GD Entry, he took up the investigation and visited the place of occurrence at village Kamala-para. He also conducted the inquest on the dead body vide Exbt. 3 and thereafter send the dead body for Post Mortem to Guwahati. Though, he searched for the accused persons, on that day he did not find them and subsequently on their surrendering in the Police Station, four FIR named 
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accused persons were apprehended. He also seized one piece of wood, one dry bamboo ‘kach’ (pointed object), some broken tin boxes vide Exbt. 4. On completion of investigation, he submitted the charge sheet against six accused persons as named in the chargesheet.  He also deposed that accused Dhiraj Baraik and Bodo Murari were arrested on the ground of having  abetted  the  other  four  accused  persons  in  the  killing  of  the deceased who was believed to be a witch. In his cross- examination he admitted that, the statement of the witnesses as recorded by him did not implicate  the  accused  Dhiraj  Baraik  and  Bodo  Murari.  He  further confirmed  some omissions  in  the  statement  of  the  informant  Chandra Pradhan like non stating of sleeping of his youngest son and daughter-in-law, Rumi Pradhan in the room of the deceased, recognising the accused under the moonlight, reporting by Kanu Orang and Japia Orang that they had seen the dead body in the side of the rivulet, breaking open of the door. He also affirmed that witness Kamal Pradhan had stated that one person pulled his grand mother. He denied the defence suggestion that he has not investigated the case properly.
23. Before proceeding to decide the points formulated above, let me note the salient aspects of the arguments of both the sides. Learned Addl.  PP representing the state has vehemently argued that the fact of homicidal  death  on the  plea  of  ‘witch  hunting’  was  not  in  dispute.  By analysing the evidence he argued that fact of house trespass, pulling of the  deceased from her room,  physically  assaulting  her  with a piece of wood, physical assault on Chandra Pradhan and Kamal Pradhan by FIR named 4 accused persons have been proved beyond reasonable doubt. He admitted  that  there  is  no  implicating  material  against  accused  Dhiraj Baraik and Bodo Murari. 
24. Learned  Advocate  Smt.  Nilima  Bhattacharjee  appearing  for the  accused  Dhiraj  Baraik  and  Bodo  Murari,  has  argued  that  the informant and his other family members have admitted that the said two accused persons neither came to their house on the night of occurrence 
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nor were they involved in the alleged act of assaults. The I/O has arrested them on the allegation of the said two accused having abetted the other four accused persons in killing the deceased and that the said abetment has not been proved.  She pointed out that it is the evidence that the said two accused persons helped the informant by remaining present at the time of post mortem and cremation. The said two accused persons never shared any common intention with the other 4 accused persons or with any other person in killing the deceased at any point of time in the name of witch hunting,  she said. As such, the said two accused persons have apparently been falsely implicated by the I/O. 
25. Advocate Mr. Najib Box, representing the accused person Nos. 1 to 4, in his argument by referring to various reported case laws, has argued that in this case the evidence was free from doubt. It is argued that none of the independent witnesses had seen the accused nos. 1,2, 3 and 4 assault  the deceased.  The PW 2 to 5 are related and interested witness and hence without corroboration their evidence should not be believed.  He  also  argued  out  that  there  were  contradictions  and exaggerations in the evidence of PWs. He further pointed that as per the evidence of PW 1 the dead body of the deceased was seen on the side of rivulet  by  Kanu  and  Japiya  Orang  but  the  said  Japiya  Orang  in  his evidence did not support the said version. PW 1, he argued, has in fact admitted that the informant had not disclosed the name of assailant to him.  He  also  stressed  on  the  point  that  the  PM  report  showed  six punctured wound on the face of the deceased but there is no evidence to show  that  the  accused persons  carried  any pointed  object  or  inflicted injury on the face of  the deceased.  He strongly argued that  death was caused by unknown villagers and out of enmity the said accused persons had been implicated. He also pointed out that in the Opinion of the M/O, there  was  no  specific  observation  that  the  injuries  sustained  by  the deceased  were  sufficient  to  cause  death  in  normal  course.  He  also questioned the reliability of evidence of the accused persons having been identified in the dead of night.

Continued to next page……..
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26. I  have considered the  submission  of  both  sides.  Let  us  lay down below the relevant provision of penal law applicable in this case.
a) Section 299 - Culpable homicide

Whoever causes death by doing an act with the intention of causing  
death, or with the intention of causing such bodily injury as is likely  
to cause death, or with the knowledge that he is likely by such act to  
cause death, commits the offence of culpable homicide.

b) Section 300 - Murder
Except  in  the  cases  hereinafter  excepted,  culpable  homicide  is  
murder,  if  the  act  by  which  the  death  is  caused  is  done  with  the  
intention of causing death, or--

Secondly.--If it is done with the intention of causing such bodily  
injury as the offender knows to be likely to cause the death of the  
person to whom the harm is caused, or--
Thirdly.--If it is done with the intention of causing bodily injury to  
any  person  and  the  bodily  injury  intended  to  be  inflicted  is  
sufficient in the ordinary course of nature to cause death, or--
Fourthly.--If  the  person  committing  the  act  knows  that  it  is  so  
imminently dangerous that it must, in all probability, cause death  
or such bodily injury as is likely to cause death, and commits such  
act without any excuse for incurring the risk of causing death or  
such injury as aforesaid.

Exception  1.--When  culpable  homicide  is  not  murder.--Culpable  
homicide is not murder if the offender, whilst deprived of the power of  
self-control by grave and sudden provocation, causes the death of the  
person who gave the provocation or causes the death of any other  
person by mistake or accident.

       The above exception is subject to the following provisos:--
First.--That the provocation is not sought or voluntarily provoked  
by  the  offender  as  an  excuse  for  killing  or  doing  harm  to  any  
person.
Secondly.--That the provocation is not given by anything done in  
obedience to the law, or by a public servant in the lawful exercise  
of the powers of such public servant.
Thirdly.--That the provocation is not given by anything done in the  
lawful exercise of the right of private defence.

Explanation.--Whether the provocation was grave and sudden  
enough to prevent the offence from amounting to murder is a  
question of fact.

Exception 2.--Culpable homicide is not murder if the offender, in the  
exercise  in  good faith  of  the  right  of  private  defence of  person or  
property, exceeds the power given to him by law and causes the death  
of the person against whom he is  exercising such right of defence  
without  premeditation,  and  without  any  intention  of  doing  more  
harm than is necessary for the purpose of such defence.
Exception 3.--Culpable homicide is not murder if the offender, being a  
public servant or aiding a public servant acting for the advancement  
of public justice, exceeds the powers given to him by law, and causes  
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death by doing an act which he, in good faith, believes to be lawful  
and necessary for the due discharge of his duty as such public servant  
and without ill-will towards the person whose death is caused.
Exception  4.--Culpable  homicide  is  not  murder  if  it  is  committed  
without premeditation in a sudden fight in the heat of passion upon a  
sudden  quarrel  and  without  the  offender  having  taken  undue  
advantage or acted in a cruel or unusual manner.

Explanation.--It is immaterial in such cases which party offers  
the provocation or commits the first assault.

Exception  5.--Culpable  homicide  is  not  murder  when  the  person  
whose death is caused, being above the age of eighteen years, suffers  
death or takes the risk of death with his own consent.

c) Section 442 - House trespass
Whoever commits criminal trespass by entering into or remaining in  
any building, tent or vessel used as a human dwelling or any building  
used as a place for worship, or as a place for the custody of property,  
is said to commit "house-trespass".
Explanation.--The  introduction  of  any  part  of  the  criminal  
trespasser's body is entering sufficient to constitute house-trespass.

d) Section 319 - Hurt
Whoever causes bodily pain, disease or infirmity to any person is said  
to cause hurt.

e)  Section 34 -  Acts  done by several  persons in furtherance of  common  
intention

When a criminal act is done by several persons in furtherance of the  
common intention of all, each of such persons is liable for that act in  
the same manner as if it were done by him alone.27. Regarding the standard of  proof  in a criminal  case  Hon’ble Supreme Court of India in the reported case of Paramjeet Singh @ Pamma Vs. State of Uttarakhand [(2010)10 SCC 439] as cited by learned counsel for the accused No. 1 to 4, has observed as follows:
“11. A criminal trial is not a fairy tale wherein one is free to give flight  
to one's imagination and fantasy. Crime is an event in real life and is  
the  product  of  an interplay between different  human emotions.  In  
arriving at a conclusion about the guilt of the accused charged with  
the commission of a crime, the court has to judge the evidence by the  
yardstick  of  probabilities,  its  intrinsic  worth  and  the  animus  of  
witnesses.  Every  case,  in  the  final  analysis,  would  have  to  depend  
upon its own facts. The court must bear in mind that "human nature  
is too willing, when faced with brutal crimes, to spin stories out of  
strong suspicions."                                                    ……… 
Though  an  offence  may  be  gruesome  and  revolt  the  human  
conscience, an accused can be convicted only on legal evidence  
and not on surmises and conjecture. The law does not permit the  
court to punish the accused on the basis of a moral conviction or  
suspicion alone. "The burden of proof in a criminal trial never shifts  
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and  it  is  always  the  burden  of  the  prosecution  to  prove  its  case  
beyond  reasonable  doubt  on  the  basis  of  acceptable  evidence."  In 
fact, it is a settled principle of criminal jurisprudence that the  
more  serious  the  offence,  the  stricter  the  degree  of  proof  
required,  since  a  higher  degree  of  assurance  is  required  to  
convict the accused. The fact that the offence was committed in a  
very  cruel  and  revolting  manner  may  in  itself  be  a  reason  for  
scrutinizing the evidence more closely, lest the shocking nature of the  
crime induce  an  instinctive  reaction  against  dispassionate  judicial  
scrutiny  of  the  facts  and  law.  (Vide:  Kashmira  Singh  v.  State  of  
Madhya Pradesh  AIR 1952 SC 159;  State  of  Punjab v.  Jagir  Singh  
Baljit Singh and Anr.  AIR 1973 SC 2407; Shankarlal Gyarasilal Dixit  
v. State of Maharashtra AIR 1981 SC 765; Mousam Singha Roy and  
Ors. v. State of West Bengal  (2003) 12 SCC 377 and Aloke Nath Dutta  
and Ors. v. State of West Bengal  (2007) 12 SCC 230).
12. In Sarwan Singh Rattan Singh v. State of Punjab AIR 1957 SC 637,  
this Court observed:

Considered as a whole the prosecution story may be true; but  
between 'may be true' and 'must be true' there is inevitably a  
long distance to travel and the whole of this distance must be  
covered by legal, reliable and unimpeachable evidence [before  
an accused can be convicted].

13. Thus, the law on the point may be summarised to the effect that in  
a criminal trial  involving a serious offence of  a  brutal  nature,  the  
court should be wary of the fact that it  is  human instinct to react  
adversely to the commission of the offence and make an effort to see  
that such an instinctive reaction does not prejudice the accused in  
any way. In a case where the offence alleged to have been committed  
is a serious one, the prosecution must provide greater assurance to  
the court that its case has been proved beyond reasonable doubt.”28. Considering  the  dictum of  Hon’ble  Supreme  Court  of  India regarding the standard of proof in a heinous crime, let me now decide the points formulated on the basis of available evidence on record. 29. In respect of point No. (i) there is no challenge to the factum of  death  of  deceased  Teteri  Pradhan  on  the  intervening  night  of 27.08.2007 and 28.08.2007.  The fact  of  death  was  also  proved by the inquest report and the PM report as well as evidence of all the witnesses. 30. Now the question to be decided is whether the death of the deceased was homicidal in nature.  The PW 2, 3, 4 and 5 in their evidence categorically stated that on the night of occurrence, four accused persons, i.e., accused nos. 1, 2, 3 and 4 out of the six persons facing trial, came to 
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their house and physically assaulted the deceased Teteri Pradhan. PW 1 in his evidence deposed that he saw the injury mark on the body of the deceased. The inquest report also detailed the injuries found on the body of deceased. In this aspect evidence of M/O is important. The PM report discloses about eight visible injury marks on the body of the deceased and other internal injury marks on both, the lungs and the liver. In PM report  the  Medical  Officer  has  opined  that  “Death  was  due  to  

haemorrhage and shock resulting from the injuries sustained on the  

body  as  described.  All  injuries  were  ante-mortem  and  caused  by  

multiple blunt weapons and homicidal in nature.” 

31. The argument of Learned Advocate for the defence that there is  no  evidence  that  death  was  caused  as  a  direct  consequence  of  the assault by a piece of wood is not acceptable in view of opinion of the M/O which was based on injuries found on the liver, lungs, patterned abrasion  

with  contusion  of  size  25  cm  x  4  cm  on  front  of  chest  and  abdomen,  

fractured Ribs etc,  apart from the punctured wounds at six places on the scull/face.  The above fact may also be looked into from other angle. The alleged occurrence of assault took place at about 11 to 11.30 p.m. and PW 8, a compounder by profession having some medical knowledge arrived at the house at about 12 to 1 midnight and on his arrival declared Teteri Pradhan to be dead.  . 
32. Hon’ble  Supreme  Court  of  India  in  State  of  Rajasthan  Vs. Shera Ram @ Vishnu Dutta [MANU/SC/1428/2011/ (2012) 1 SCC 602,] as cited by defence side observed that -----

“31. In the statement of PW-20, Dr. C.P. Bhati,  it is nowhere stated  
that  the  injuries  caused  by  the  Respondent  were  sufficient  in  the  
ordinary course of nature to cause death. It is also not recorded in the  
post-mortem report,  Ext.  37. This was a material piece of evidence  
which the prosecution was expected to prove in order to bring home  
the guilt of the Respondent. This is a serious deficiency in the case of  
the prosecution. Absence of this material piece of evidence caused a  
dent in the case of the prosecution. The High Court has not taken note  
of this important aspect of the case.”

Continued to next page……..
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33. In the case at hand the above observation is not applicable, in as much as, the nature of injuries as described are apparent to draw the conclusion that the injuries are sufficient in the ordinary course of nature to cause death. In the above referred case of Shera Ram @ Vishnu Dutta (supra) in subsequent paragraphs,  Hon’ble Supreme Court of India has observed as follows:-  

“There  could be cases  where injuries  caused upon the body of  the  
deceased  per  se  can  irresistibly  lead  to  the  conclusion  that  the  
injuries  were  sufficient  to  cause  death  in  the  ordinary  course  of  
nature,  while  there may be other  cases  where it  is  required to be  
proved by documentary and oral evidence. Resultantly, it will always  
depend on the facts of each case. Thus, in such cases, it may neither be  
permissible  nor  possible  to  state  any  absolute  principle  of  law  
universally applicable to all such cases.”34. While deciding the point (i) it cannot be overlooked that the deceased was aged about 65 years and her resistance power may be on lower  side.  The  injuries  sustained  by  the  deceased  was  apparently sufficient to cause death in normal course. So from the injuries as noted above coupled with opinion of the I/O, it  is proved beyond reasonable doubt that death of Teteri Pradhan is homicidal in nature. 

35. In respect of Point No. (ii) and (iii) which are interlinked, it may be noted that six accused persons as named above are facing trial. From the copy of FIR, which was lodged immediately after the occurrence it appears that the informant has named four persons as assailants of his mother. From the evidence of PW 1, PW 2 and PW 8, it appears that the FIR was written by PW 8 immediately after he declared Teteri Pradhan to be dead. It is also in the evidence of PW 1 and 8 that the FIR was written under the diction of PW 1, the son of the deceased and bears the name of four accused persons namely (1) Lachit Rava, (2) Bhutuk Rava, (3) Poddu Rava and (4) Gokul Boro only. There was no mention of accused Dhiraj Baraik and Bodo Murari in the FIR. 
36. Scrutiny of evidence of PW 2, 3, 4 and 5, the other residents of the house of  the deceased reveals  that on the said night,  four accused 
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persons namely (1) Lachit Rava, (2) Bhutuk Rava, (3) Poddu Rava and (4) Gokul Boro had come to their house. Initially the said 4 accused persons called the PW 2 and 3 and inquired about the presence of the deceased in the house. On having got a positive answer, the said four accused persons entered the house of the deceased by breaking upon the door, pulled out the deceased from her room and physically assaulted her by a piece of wood in presence of PW 2, 4 and 5. Evidence of PW 3, 4 and 5 shows that out  of  fear,  they had to flee away instantly  from their  house and they returned only upon arrival  of  Police.   PW 3,  called the Gaonburah and upon his arrival,  the deceased was found in an injured condition from nearby rivulet and was brought to the courtyard. Immediately PW 8, the compounder  was  also  called,  but  in  the  meantime  the  mother  of  the informant  expired  and was  declared  dead by PW 8.  Thereafter,  PW 8 wrote the FIR written under the dictation of the informant by mentioning the name of four accused persons,  namely (1) Lachit  Rava,  (2) Bhutuk Rava,  (3)  Poddu  Rava  and  (4)  Gokul  Boro  as  assailants  and  it  was submitted to the nearest Police Out Post without any delay whatsoever. The evidence of PW 2, 3, 4 and 5 who have seen the above named four accused  persons  under  the  moonlight  have  corroborated  each  other. Presence  of  the  above  named  4  accused  persons  in  the  house  of  the informant as deposed by PW 2, 3 4 and 5 appears to be believable and reliable. During cross-examination the defence has failed to dislodge and shake the evidence of aforesaid witnesses. Evidence of PW 4 that no lamp was lighting in the room of  the deceased does not  make her  evidence unbelievable so far identity of accused persons is concerned. PW 2 to 5 have been consistent about the existence of moonlight on the said night. PW 1 also stated that on the date of occurrence, it was not so dark. Thus the evidence in respect of the identity of the 4 accused persons as named in the FIR, in the moon lit night cannot be doubted. 37. I also find force in the submission of learned Addl. P.P. that FIR was written by PW 8 on the dictate of  the informant immediately after the deceased was declared dead by PW 8 and after being recovered 
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in an injured condition and in the said FIR the name of all the said four accused,  that  is,  accused  nos.  1,  2,  3  and  4  finds  place  which  clearly establishes that naming them as accused was not an after- thought, as has been argued by the defence. 
38. It  is  a fact  that immediately after  arrival  of  PW 1 or while calling  him,  PW  2  and  PW  3,  did  not  state  the  name  of  the  accused persons to him but the same did not make any difference as immediately after arrival of the Gaonburah, the injured body was traced in the nearby rivulet, PW 8 was called and FIR was written in presence of PW 1 under the diction of  PW 2 by disclosing the name of the accused persons.  In cross-examination of PW 1, 2 or 8 defence failed to bring any material to create a slightest  suspicion that  names of  the 4 accused persons were mentioned with a planning to falsely implicate them out of any enmity with the informant side. The defence though took the plea that it is the villagers  who have committed the murder of  the deceased as  she was suspected to be a ‘witch’ appears to be unfounded. 
39. During argument learned Advocate for the defence has also raised  question  on  the  reliability  of  evidence  of  PW  2  to  5  being interested witnesses. It is true that they are relatives of the deceased and thus interested in prosecution. But in the case in hand, it has to be kept in mind that occurrence of assault took place in the midnight hours and it cannot  be  expected  that  neighbouring  witnesses  will  remain  present. Evidence of  related witnesses cannot be discarded only for the reason that the witnesses are related.  Apart from the witness of assault,  PW 2 to PW 5 are also the victims of assault in this case.  It is now settled that their evidence needs to be scrutinised carefully. 
40. With  regard  to  the  evidentiary  value  of  related  witness, Hon’ble Supreme Court of India in the case of the State of U. P. Vs. Saman Das, AIR 1972 SC 67 has observed as follows:

"relationship of the prosecution witness to the deceased, itself is not  
sufficient for disbelieving his testimony unless the motive is alleged  
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and proved against them to spare the real assailant. It is well known  
that the close relative of a murdered person are most reluctant to  
spare the real assailant and falsely involve another person in place of  
the assailants and when there is no cogent evidence on the record to  
show that any of the witnesses had any animus against the accused."41. Hon’ble Supreme Court of India in the reported case of State of Uttar Pradesh Vs. Binode Kumar 1992 Crl.L.J. 1115, made observations in the following words:                                            
"mere interestedness by itself is not a valid ground for discarding or  
rejecting  the  sworn testimony  and nor  can it  be  laid  down as  an  
invariable rule that interested evidence can never form the basis of  
conviction.  What  all  that  is  necessary  is  that  the  evidence  of  
interested or related witnesses should be subjected to a very careful  
scrutiny with extreme care and caution and if on such scrutiny the  
testimony is found to be intrinsically reliable then that evidence may  
be relied upon in the circumstances of the particular case to base a  
conviction thereon. "42. As discussed earlier, it is clear that evidence of PW 2 to 5 has been supported by PW 1 and 8 on material aspects in so far it relates to mentioning  the  name  of  the  4  accused  persons  in  the  FIR  which  was written  instantly  and  hence  the  evidence  of  PW  2  to  5  cannot  be discarded  only  on  the  ground  that  the  said  PWs  were  related  to  the deceased.

43. During argument learned Advocate for the defence has also pointed out some omissions in the evidences of PW 1 and PW 4 i.e. “non 

stating  of  sleeping  of  his  youngest  son  and  the  daughter-in-law  Rumi  

Pradhan  in  the  room  of  the  deceased,  recognising  the  accused  in  the  

moonlight, reporting by Kanu Orang and Japia Orang having seen the dead  

body in the side of the rivulet, breaking open of the door, one person pulled  

his  grand  mother  from the  room  ”  and  submitted  that  the  same  were serious  in  nature  and  thus  should  be  treated  as  contradictions.  I  am unable to accept the said argument. Said omissions cannot be termed as contradictions as none of them will go to root of the matter in dispute. There is no omission or contradiction so far as the identity of the accused 
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persons   under  the  moonlight  is  concerned  or  taking  active  part  in assaulting the deceased and other residents of the house are concerned.
44. In State of  U.P.  v.  Naresh [MANU/SC/0228/2011 :  (2011) 4 SCC  324]  this  Court  after  considering  a  large  number  of  its  earlier judgments held:

“In all criminal cases, normal discrepancies are bound to occur in the  
depositions of witnesses due to normal errors of observation, namely,  
errors of  memory due to lapse of time or due to mental disposition  
such  as  shock  and  horror  at  the  time  of  occurrence.  Where  the  
omissions amount to a contradiction, creating a serious doubt about  
the truthfulness of the witness and other witnesses also make material  
improvement while deposing in the court, such evidence cannot be safe  
to rely upon.                                                      
However,  minor  contradictions,  inconsistencies,  embellishments  or  
improvements on trivial matters which do not affect the core of the  
prosecution case, should not be made a ground on which the evidence  
can be rejected in its entirety. The court has to form its opinion about  
the credibility of the witness and record a finding as to whether his  
deposition inspires confidence.
Exaggerations per se do not render the evidence brittle. But it can be  
one of the factors to test credibility of the prosecution version, when  
the  entire  evidence  is  put  in  a  crucible  for  being  tested  on  the  
touchstone of credibility.
Therefore,  mere marginal  variations in  the statements  of  a  witness  
cannot be dubbed as improvements as the same may be elaborations of  
the  statement  made  by  the  witness  earlier.  The  omissions  which  
amount to contradictions in material particulars i.e. go to the root of  
the case/materially affect the trial or core of the prosecution's case,  
render the testimony of the witness liable to be discredited.”45. The other argument of the learned Advocate for the defence in so far as the same relates to recovery of the mother of the informant in an injured condition from the side of the rivulet at the instance of Kanu Orang  being  not  supported  by  the  said  Kanu  Orang  himself  in  his evidence as PW 6, the fact remains that the evidence of PW 1 remained unshaken  that  after  arrival  in  the  house  of  informant,  he  with  others recovered  the  informant’s  mother  in  injured  condition  by  the  side  of nearby rivulet and brought her to the courtyard.
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46. By citing the case law of Raj Pal and Anr. Vs. State of Haryana [MANU/SC/7348/2007/(2007) 13 SCC 554,], learned Advocate Mr. Najib Box vehemently argued that  there is discrepancy in the ocular evidence and  medical  evidence,  in  as  much  as,  the  nature  of  the  injuries  and weapon used and as stated by PW 2 to 5 do not match with the injuries, particularly the punctured wounds, found on the face of the deceased as detected in the PM report and, as such, the prosecution case deserves to be rejected. 
47. Hon’ble Supreme Court of India in Raj Pal and Anr. [supra] as cited by defence observed as follows:- 

“13.  Another  contradiction  between  the  ocular  version  and  the  
medical version is that according to the FIR version and deposition of  
the eye witnesses before the trial court two blows were given on the  
head of Sohan Lal, a pharsi blow by Jai Pal and a lathi blow by Raj  
Pal. However, in the post mortem report only one injury (lacerated  
wound) was found on the head of Sohan Lal.

 
******                                                                      
23. While we are not in a position to say that the version of Jai Pal is  
necessarily correct, it certainly throws a reasonable doubt upon the  
entire  prosecution  version  when  it  is  coupled  with  other  
circumstances  (such  as  major  discrepancies  between  the  ocular  
version and the medical evidence) which have already been referred  
to above.”48. It may be noted here that PW 2 to 5 have deposed about the first part of the occurrence i.e. coming of FIR named 4 accused persons to their house, pulling the deceased Teteri Pradhan out from her room and physically assaulting her with a piece of wood. As stated earlier, out of fear PW 3 to 5 had fled away from their house. It is in the evidence of PW 2 that  while  he  tried to  resist  the accused persons,  he  was  physically assaulted and initially he became senseless. So, it was quite possible that the  said  PW 2 to 5 have not  seen the  later  part  of  the assault  on the person of  the deceased just as they had not  seen the accused persons taking the deceased to the side of the nearby rivulet. The injuries, other than the punctured wounds on the face,  as described in the PM report shows the brutality of assault on a 65 years old lady, after pulling her out 
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from the room in the name of  her being a ‘witch’.  As there is no evidence of  existence  of  any  fifth  person  other  that  the  FIR  named  4  accused persons, it can safely be presumed that none but the FIR named 4 accused persons  have  also  caused  the  punctured  wounds  on  the  face  of  the deceased. The punctured wounds on various parts of the face may have been caused after taking the deceased from the courtyard towards the rivulet side and PW 2 to 5 may not have seen the said part of the assault. 
49. So,  merely  not  seeing  the  accused  persons  giving  the punctured wounds on the body of the deceased will not absolve the FIR named  4  accused  persons  from  the  offence  of  culpable  homicide amounting  to  murder.  The  injuries  as  described  in  the  PM  report corroborates  so  far  the  use  of  piece  of  wood  on  the  person  of  the deceased vide injury number 6, 7, 8 and other internal part i.e. on liver and lungs as described by the M.O, is concerned. The severity of injuries other  than  punctured wounds individually  clearly  indicates  that  lethal weapon was used in causing the said injuries resulting in the death of the deceased. As such, I am of the considered opinion that not mentioning of use of  any pointed object while  causing the injuries is  not  fatal  to the prosecution.
50. The further argument of the learned counsel for the defence that no date was given in the FIR and inspite of recording of statement of PW 2 and 3 u/s 164 of Cr.P.C., non-proving of the same by the prosecution casts  a  doubt  on  the  genuineness  of  the  prosecution  case,  is  also  not acceptable, in as much as, there is an endorsement at the back of the FIR to the effect that same was received by Rani Out Post on 28.08.2007 and the  occurrence took  place on the  intervening night  of  27.08.2007 and 28.08.2007. It is a fact that statement of PW 2 and 3 were also recorded u/s  164  of  Cr.  P.C.  and  as  pointed  out  by  learned  Addl.  P.P.,  due  to inadvertent  mistake  of  the  earlier  P.P.  the  same  were  not  marked  as Exhibits.  Ld. Addl.  PP further argued that even taking judicial notice of those statement will show that the PW 2 and 3 were consistent with their 
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earlier  statement.  Moreover,  the defence inspite  of  getting  copy of  the said statements as  part of 173 Cr.P.C. papers, have failed to bring up any contradiction by pointing out the same to the witnesses.
51. So  far  sharing  common  intention  is  concerned,  from  the evidence as  discussed above it  is  clear  that  the  FIR named 4 accused persons came to the house of the informant in a group with their pre-planning to kill  the deceased.  From the nature of  assault  made on the person of the deceased with a piece of wood, after pulling her out from the room, giving various punctured wounds on her face and other parts of skull, throwing her beside the rivulet in injured condition leaves no room for  doubt  that  they  did  so  with  an  intention  of  murder,  having  full knowledge  that  their  such  assaults  will  cause  death  of  the  deceased. Keeping the deceased beside the rivulet in injured condition also shows the motive of the accused persons to kill the deceased and to eliminate a 
‘witch’ from their society as suggested by the defence that the deceased was killed by villagers as she was a ‘witch’.  The manner of committing murder in the instant case, does not fall under any of the exceptions as described in section 300 IPC. The death of the deceased is nothing but murder.     
52. Considering all the above, I have no hesitation to hold that on the  intervening  night  of  27.08.2007 and 28.08.2007,  the  4  FIR named accused  persons  namely  (1)  Lachit  Rava,  (2)  Bhutuk  Rava,  (3)  Paddu Rava and (4) Gokul Boro have committed murder of the deceased Teteri Pradhan  in  furtherance  of  their  common  intention  to  kill  her  after committing house trespass. 
53. In  respect  of  point  (iv),  i.e.  voluntarily  causing  hurt  to  the informant and his other family members, it is in the evidence of PW 1 that when he tried to resist the FIR named 4 accused persons, they gave him a lathi  blow.  He  also  deposed  that  accused  persons  also  assaulted  his daughter-in-law and his son Kamal Pradhan. PW 4 , Rumi Pradhan in her evidence deposed that when she offered resistence when the 4 accused 
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persons  were  entering  the  room,  they  pulled  her  hair.  PW  5  Kamal Pradhan also deposed that the said 4 accused persons slapped him on raising objection in pulling his grand mother. During cross-examination the above evidence of physical assault on PW 1 Chandra Pradhan and PW 4 Kamal Pradhan remain unshaken. Slapping on a minor boy of 7-8 years and also assaulting PW 1 with a lathi amounts to causing simple hurt as defined under section 319 IPC. Hence it can safely be held that on the date of occurrence the FIR named 4 accused persons voluntarily caused simple hurt to Chandra Pradhan and Kamal Pradhan. 54. However, the evidence does not implicate the other 2 accused persons, namely, Bodo Murari and Dhiraj Baraik with any of the offences charged with or even for sharing common intention with the FIR named 4 accused persons. It is in the evidence of PW 1 to 5 that these two persons were all along present while brining the body for Post Mortem and during funeral. Their names were not there in the FIR. Only on the basis of the statement  of  other  four  accused  persons  given  to  I/O,  the  said  two accused  persons  were  arrested  and  charge  sheeted  for  abetment. However no such evidence of abetment except as stated by the I/O came out in evidence of PW 1 to PW 10. 
55. In  this  case,  though  the  accused  Dhiraj  Baraik  and  Bodo Murari have faced joint trial with the other four accused persons, even then  the  confession  given  by  the  co-accused  implicating  them  for abetment cannot be used against them u/s 30 of Evidence Act without corroboration from other evidence. In this case, PW 1 to 5 have given a clean chit to accused Dhiraj and Bodo Murari in their evidence. As such, I have no hesitation to hold that the prosecution has failed to bring any material to implicate accused Dhiraj Baraik and Bodo Murari and to prove the charge of murder of Teteri Pradhan or house trespass or physically assault of the PW 1 and PW 4 on that night or even for abeting the other 4 accused persons, in so far as the said two accused persons are concerned. 
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56. To sum up, I hold that prosecution has been able to prove the charges u/s 448/34, 302/34 and 323/34 of IPC against accused (1) Lachit Rava, (2) Bhutuk Rava, (3) Paddu Rava and (4) Gokul Boro only, beyond all  reasonable  doubt  and  accordingly  the  above  named  four  accused persons are held guilty for the offence punishable u/s 448/302/323/34 of IPC and they are convicted accordingly for the above offences. 
57. Prosecution  has  failed  to  prove  the  charges  u/s 448/302/323/34  of  Indian  Penal  Code  (in  short  IPC)  against  accused persons  Dhiraj Baraik and  Bodo Murari and as such they are acquitted from the above charges and set at liberty. Bail bonds of accused Dhiraj Baraik are extended for next six months u/s 437A Cr.P.C. As Bodo Murari is in jail custody, no order is passed u/s 437A Cr.P.C.
58. Inform Jail Superintendent, Kamrup, Guwahati for release of UTP  Bodo Murari, who is in jail for jumping bail, from the prison, if not wanted in any other case.
59. As  the  offence  u/s  302/34  is  punishable  with  life imprisonment  or  death  punishment,  I  have  not  considered  the applicability of section 3 and 4 of Probation of Offenders Act. It may be noted  here  that  in  view  of  Section  19  of  Probation  of  Offenders  Act, Section 360 and 361 are not applicable in the District of Kamrup, Assam.
60. Heard  the  accused  persons  namely  (1)  Lachit  Rava,  (2) Bhutuk Rava, (3) Poddu Rava and (4) Gokul Boro on the point of sentence u/s 235(2) of Cr. P.C. and also on the point of payment of compensation to victim u/s 357 Cr.P.C. by realising the same from them. I have recorded the statement of the accused persons in separate sheet. Accused persons prayed for leniency in sentence. They also submitted that they are hailing from poor families.
61. I have heard learned Advocate for both the sides on the point of sentence to be imposed upon the accused persons and considered the 
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submissions made by the accused persons. During hearing learned Addl. PP has fairly submitted that this is not a case of rarest of rare category and  hence  punishment  of  life  imprisonment  will  be  adequate  for  the offence u/s 302/34 IPC and some lenient punishment for other offences. 
62.  Offence under section 302 IPC provides punishment of death or  life  imprisonment.  While  deciding  the  quantum  of  sentence  with limited option of  either  death penalty  or imprisonment  for  life,  I  have considered the various judicial pronouncements of the Hon’ble Supreme Court of India.  Constitution Bench of Hon’ble Supreme Court of India  in Bachan Singh, etc. v. State of Punjab, etc. MANU/SC/0111/1980 : (1980) 2 SCC 684, has observed that while considering the question of sentence, relative  weight  must  be  given  to  aggravating  circumstances  and mitigating circumstances. In this case, it was also observed that  “judges  

should never be bloodthirsty but has wherever necessary in the interest of  

society located the rarest of rare case and exercised the tougher option of  

death penalty.”

63. Hon’ble Supreme Court of India in the recent case of  Sushil 

Sharma Vs. The State of N.C.T. of Delhi [MANU/SC/1024/2013] (also known as Tandoor murder case) while converting the death penalty of accused Sushil Sarma to life imprisonment, has observed as follows…
“81. In the nature of things, there can be no hard and fast rules which  
the court can follow while considering whether an accused should be  
awarded death sentence or not. The core of a criminal case is its facts  
and, the facts differ from case to case. Therefore, the various factors  
like the age of the criminal, his social status, his background, whether  
he is a confirmed criminal or not, whether he had any antecedents,  
whether there is any possibility of his reformation and rehabilitation  
or whether it is a case where the reformation is impossible and the  
accused is  likely  to  revert  to  such crimes  in  future  and become a  
threat to the society are factors which the criminal court will have to  
examine independently in each case.          
Decision whether to impose death penalty or not must be taken in  
light  of  guiding  principles  laid  down  in  several  authoritative  
pronouncements  of  this  Court  in  the  facts  and  attendant  
circumstances of each case.” Continued to next page……..
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64. While  deciding  on  the  sentence  to  be  imposed,  I  have considered the entire facts of the case.  No doubt, that this is a case of gruesome murder of 65 years old lady in the name of  witch hunting by the above named convicts. In spite of efforts made to educate the masses to  remain away from the  blind faith,  “witch hunting”  continues  to be prevalent  even today.  In  the  instant  case,  prosecution has not  led any evidence to show that the convicts will become a threat to the society if not dealt with capital punishment. There is nothing on record to show any previous record of  criminality  of  the convicts.  There is  no evidence to show  that  it  will  be  impossible  to  reform  them.  Apparently,  all  the  4 convicts were hailing from poor families and within the age group of 25-35  years.  The  statement  of  accused  given  before  police  though  not admissible against them u/s 25 of Evidence Act, if taken to use for their benefit,  to  find  out  the  circumstances  under  which  the  crime  was committed,  than  it  shows  that  they  have  committed  the  crime  on  the instigation of others. From the above facts, I hold that the instant case is not a rarest of rare case.
65.  Considering all the aspects,  I sentence the convicts  namely (1) Gokul Bora, (2) Lachit Rava, (3) Bhutuk Rava and (4) Paddu Rava (the FIR named 4 accused persons)  to  undergo rigorous imprisonment (R.I.) 

for life and also to pay a fine of Rs. 2,000.00  (Rupees two thousand) only each i/d to undergo further simple imprisonment (S.I.) for 3 (three) months for the offence punishable u/s 302/34 IPC. Convicts namely (1) Gokul Bora, (2) Lachit Rava, (3) Bhutuk Rava and (4) Paddu Rava are also sentenced  to  undergo  further  RI 6  (six)  months  each  for  the  offence punishable u/s 448/34 IPC and further sentenced to undergo  RI for 1 

(one) month  each for the offence punishable u/s 323/34 IPC.  All  the sentences of imprisonment shall run concurrently.
66. I have also considered the fact of payment of compensation u/s 357 Cr.P.C from the fine amount imposed on the convicts but as a very lenient  fine was imposed upon them,  the same is  found insufficient  to 
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compensate  the  shock  suffered  by  the  informant  for  the  death  of  his mother in the name of witch-hunting.  
67. In view of not directing payment of  compensation u/s 357 Cr.P.C to the victim family, I have considered the matter of compensation u/s 357A Cr.P.C. From the facts of the case as narrated above, I am of the considered view that it is a fit case for applying the powers under section 357A Cr.P.C. Section 357A Cr.P.C has provided for referring the matter to District  Legal  Services  Authority  for  deciding  the  amount  of compensation. However Hon’ble Gauhati High Court  has ruled that the courts have the power to grant interim compensation in a fit case.
68. Hon'ble Gauhati High Court in the reported case of PIL (suo-moto) No. 26 of 2013, has ruled that 

“in an appropriate case,  interim compensation ought to be paid at  
the  earliest  so  that  immediate  need  of  victim  can  be  met. For 
determining  the  amount  of  interim  compensation,  the  Court  may  
have  regard  to  the  facts  and  circumstances  of  individual  cases  
including the nature of offence, loss suffered and the requirement of  
the victim.” 69. Keeping the above ratio in mind, upon turning to facts of this case,  it  appears  that  a  woman  was  killed  by  four  youths.  It  is  the responsibility of the State to protect the life and liberty of a citizen. As the govt. has failed to do so, the informant being the son of the deceased is certainly  entitled  to  compensation for  the  death  of  his  mother.  As  the matter of determination of compensation will certainly take some time, I am of the considered opinion that informant is entitled for some interim compensation.  Considering  the  facts  of  the  case,  I  fix  the  amount  of interim  compensation  at  Rs.  50,000/-  (Rupees  fifty  Thousand)  only payable to informant Sri Chandra Pradhan s/o Chamu Pradhan, Village Kamalpara, (Rani) under Palashbari PS, Dist Kamrup, Assam and also to refer  the  matter  to  DLSA,  Kamrup,  Guwahati  for  doing  the  needful  in releasing the amount of interim compensation to informant, Sri Chandra Pradhan or his authorised agent and to consider the matter for grant of 
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further compensation u/s 357A Cr.P.C., if any,  from Victim Compensation Fund created by the State of Assam. Send a copy of the judgment and this order to the Secretary, DLSA, Kamrup, Guwahati for doing the needful. 
70. Let  a  copy  of  the  judgment  be  given,  free  of  cost,   to  the convicts,  namely, Gokul Bora, Lachit Rava, Bhutuk Rava and Paddu Rava as per the provisions of Section 363(1) Cr.P.C. 
71. Convicts are informed about their right of appeal against the judgment and order of conviction and sentence. 
72. The  convicts  namely  (1)  Gokul  Bora,  (2)  Lachit  Rava,  (3) Bhutuk Rava and (4) Paddu Rava are taken into custody to serve out the sentence.
73. Convicts are entitled for benefit  u/s 428 Cr.P.C for the period of imprisonment already undergone during investigation and trial if any. 
74. Seized article be destroyed in due course of time.  
75. Send a copy of the judgment to Hon’ble District Magistrate, Kamrup, Amingaon as per the provisions of section 365 Cr.P.C.
76.  Judgment is pronounced in open court. Case is disposed of on contest. 
77. It may be noted here that originally the judgment was fixed for delivery on 09.10.2013 but due to absence of 2 accused persons on that  day  with  steps  on  the  ground  of  illness,  judgment  could  not  be delivered on that day and in view of availing of long vacations for Durga Puja etc. (from 11.10.2013 to 21.10.2013), the case was fixed today.
78.   Given under my hand and seal of this Court on this the 22nd day of October, 2013 at Guwahati.                                         Additional Sessions Judge No. 2, 
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                                                                         Kamrup, Guwahati.

A P P E N D I X

1. Prosecution Witnesses:-PW1: Sri Parmeswar Rajbongshi,PW2: Sri Chandra Pradhan  (informant)PW 3: Smt. Madhabi PradhanPW4: Smt. Rumi Pradhan, PW 5: Sri Kamal PradhanPW 6: Sri Kanu Orang, PW7: Ding Ch. Deb, PW8: Anowar Hussain, PW9: Sri Rama Rabha, PW 10: Sri Kalwar RajowarPW 11: Dr. R. Chaliha,(M/O)PW 12: Sri Sankha Swargiary. (I/O)
2. List of Documents from ProsecutionExbt. 1: FIR,Exbt. 2: Seizure List,Exbt 3: Inquest Report,Exbt   3: P.M. Report (wrongly numbered as 3)Exbt   4: Charge-sheet 
3. Defence Witness NIL
4. Court Defence NIL
5. List of Documents from Defence       None

                                                                                          (S. K. Poddar, AJS)Additional Sessions Judge No. 2,                                                                             Kamrup, Guwahati. 
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