
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F. T. C.) 
NO. 3, KAMRUP AT GUWAHATI

Present: Utpal Prasad, AJS
Additional Sessions Judge (F. T. C.) No. 3,
Kamrup, Guwahati.

CRIMINAL APPEAL NO.100 OF 2013

Shri Kamal Deka
Son of Shri Khogen Deka,
R/o Japorigog, Krishna Nagar
P. S. Dispur,
District Kamrup, Assam...   ...   ...   ...   ...   ...   ... Appellant

-Vs-

Shri Joy Prakash Chouhan
S/o Not known
R/o Machkhowa Kedar Road
P. S. Bharalumukh,
Guwahati
District Kamrup, Assam...   ...   ...   ...   ...   ...   … Opposite Party 

ADVOCATES WHO APPEARED IN THIS CASE

For the Petitioner         :        Mr. Kamal Hussain, Advocate

For the Opposite Party : Mr. Debojyoti Saud, Advocate
            
                                                

Date of argument : 29.08.2013
Date of judgment : 12-09-2013

J U D G E M E N T

1. The instant appeal challenges the correctness of the judgement and order 

dated 17.01.2013 passed by the learned court of Sub-Divisional Judicial 

Magistrate (S) No. II, Kamrup at Guwahati in C. R. Case No. 3675 of 

2010 whereby the Appellant has been convicted of offence u/s 138 of the 

Negotiable Instruments Act, 1881 and has been directed to undergo simple 
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imprisonment for 4 (four) months and also to pay a compensation of Rs. 

1,70,000/-  (Rupees  One  Lakh  Seventy  Thousand)  only  added  with  a 

default clause.

2. The allegation the Respondent (the complainant in the trial court) brought 

against the Appellant in the trial court is that in satisfaction of a loan of 

Rs.  2,00,000/-  (Rupees  Two Lakh)  adavanced  by  the  Respondent,  the 

Appellant  gave  him  two  cheques  of  the  denominations  Rs.  50,000/- 

(Rupees Fifty Thousand) only and Rs. 1,50,000/- (Rupees One Lakh Fifty 

Thousand)  only.  In this  case we are  concerned with the second of the 

abovementioned  cheques  which  bore  no.  211646  and  was  dated 

30.03.2010.  When  per  instruction  of  the  Appellant,  the  respondent 

presented the cheque to the concerned bank, the cheque was dishonoured. 

Thereafter,  the  Respondent  again  presented  the  said  cheque  in  the 

concerned and the same was dishonoured vide memo dated 28.07.2010 on 

ground of insufficiency of funds. 

3. The Respondent’s (complainant’s) case further is that after the said cheque 

was dishonoured the second time, he sent a legal notice to the Appellant 

herein on 26.08.2010 as provided in section 138 of the N. I. Act, 1881 

which the Appellant duly received but in spite of that he failed to pay back 

the  money  within  the  statutory  period  of  15  (fifteen)  days  leading  to 

institution of the C. R. Case No. 3675 of 2010 in which the Appellant has 

ultimately been convicted as stated above.

4. The trial court, after taking cognizance of the offence u/s 138 of the N. I. 

Act, issued summons to the accused who after receiving the same entered 

appearance and contested the case. After completion of trial the Appellant 

was convicted and sentenced. 

5. Aggrieved by the impugned Judgment and Order dated 17.01.2013 passed 

by  the  learned  court  of  Sub-Divisional  Judicial  Magistrate  (S)  No.  II, 

Kamrup at Guwahati, the appellant/convict has questioned the correctness 

of  the same on the ground that  the he has been convicted on the sole 

testimony  as  the  same  is  impermissible  being  not  supported  by  any 

independent witness. Another ground for challenge that has been taken is 
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that mandatory provisions of Negotiable Instruments Act, 1881 were not 

followed in deciding the case in the trial court. tion of Offenders Act

6. I have heard the learned counsel for the appellant/convict and the learned 

counsel for the Respondent as well.

7. The following points for determination emerge from the memo of appeal 

and the arguments advanced by the respective parties:

i. Whether the trial court erred in finding against the accused on the 

basis of sole testimony of the Respondent/Complainant in absence 

of other independent witnesses?

ii. Whether  the  learned  trial  court  ignored  relevant  mandatory 

provisions  of  the  Negotiable  Instruments  Act,  1881 vitiating  the 

finding of guilt against the Appellant/convict?

8. Section 134 of the Indian Evidence Act provides that no particular number 

of witnesses shall in any case be required for the proof of any fact. The 

result  of  this  provision  is  that  in  any  case,  the  testimony  of  a  single 

witness,  if believed, is sufficient  to establish any fact.  There is no law 

prevailing in our country that the uncorroborated testimony of a witness 

cannot be accepted. Corroboration is required only as a rule of prudence. 

It is the quality and not the quantity of evidence that decides the fate of 

case. Even a single witness testimony can be sufficient to prove the guilt 

of an accused, if found entirely reliable. Thus what is to be examined is 

whether testimony of the Respondent/Complainant was worthy enough to 

be trusted for a finding of guilt against the Appellant/Convict.

9. The  Respondent  (Complainant  in  the  trial  court)  has  stated  in  his 

examination-in-chief  that  the  Appellant  took  a  loan  of  Rs.  2,00,000/- 

(Rupees Two Lakh) only from him and gave two post dated cheques of 

denominations  50,000/-  (Fifty  Thousand)  and  1,50,000/-(Rupees  One 

Lakh Fifty Thousand). He presented the second of the cheques twice to 

the  drawee  bank  and  on  both  the  occasions,  it  was  dishonoured  for 

insufficiency of funds in the drawer’s account. On the second dishonour, 

he sent a legal notice on the 29th day thereof through registered post with 

A/D informing  him of  the  said  dishonour  and  asking  him to  pay  the 
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cheque amount within fifteen days of receipt of the said notice. The same 

was received by the Appellant on 03.09.2013 as is evidenced by the letter 

of confirmation of delivery thereof received from Guwahati General Post 

Office. However, the Appellant/Convict failed to pay the cheque amount 

within  the  statutory  period  of  15  days.  Thereafter,  the  Respondent 

instituted the complaint u/s 200 of the Code of Criminal Procedure, 1973 

against the Appellant/Convict leading to his trial.  From the record it  is 

revealed that the Respondent/Complainant supported all these allegations 

with  documentary  evidence  whose  veracity  or  admissibility  was  not 

challenged  at  any  stage.  In  fact  whatever  the  Respondent/Complainant 

stated in his affdavital evidence has been corroborated by the documents 

he has exhibited in the case. It is noteworthy that the Appellant declined to 

cross-examine him despite opportunity having been given to him which is 

reflected from the order dated 03.10.2012 passed by the learned SDJM (S) 

II,  Kamrup.   As  such,  the  Appellant  has,  by  necessary  implication, 

accepted  the  correctness  of  the  statement  given  in  evidence  by  the 

Respondent  (Complainant).   Added to this  is  the acceptance  of  all  the 

incriminating materials before the court in the said case as true by the 

Appellant/Convict  in  his  statement  under  section  313  of  the  Code  of 

Criminal Procedure, 1973 which is corroborative of each and every part of 

the testimony of the Respondent/Complainant. Thus neither the testimony 

of the solitary witness (Complainant) suffers from any blemish so as to 

require any independent corroboration nor is it correct to say that the said 

testimony is uncorroborated. There is no error on the part of the learned 

trial Magistrate in relying on the said evidence. As such, the first point for 

determination is answered in the negative.

10. Though the Appellant has questioned the impugned judgement on the 

ground of non following of the mandatory provisions of the Negotiable 

instruments Act, 1881, the learned counsel for him could not point out any 

such  provision  which  was  not  followed.  In  my  view  all  the  essential 

ingredients  as  stipulated  in  section  138  of  the  N.  I.  Act  essential  for 

saddling  the  Appellant  with  criminal  liability  are  present  and  no 

mandatory provision of law of the said Act has been ignored in deciding 
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the case. It is but obvious that there can be no other answer than a negative 

one to the second point of determination.

11. In the result, I see no reason to interfere with the impugned judgement 

passed  by  the  learned  SDJM  (S)  No.  II,  Kamrup  at  Guwahati  and 

accordingly, the said judgement dated 17.01.2013 in C. R. Case No. 3675 

of 2010 is upheld and the instant appeal is dismissed.

12.The Appellant is directed to surrender before the trial court within one 

month from today to undergo the sentence as provided in the impugned 

judgement. He shall also pay the amount of compensation awarded under 

the said judgement to the Respondent within one month from today.

13.The bail bond and the surety bond are extended for the next six months 

from today.

14.Send back the LCR to the learned court of the Sub-Divisional Judicial 

Magistrate  (Sadar),  II,  Kamrup at  Guwahati  along with a  copy of this 

judgement.

15.This Criminal Appeal is disposed of on contest on the above terms.

Given under my hand and seal of this court this the 13th day of September, 

2013.

Addl. Sessions Judge (FTC) No. 3
Kamrup, Guwahati

Page 5 of 5

KAMAL DEKA –VS- J. P. CHOUHAN CRIMINAL APPEAL NO. 100 OF 2013


