
       IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, KAMRUP, GUWAHATI.
                                                     Present :- Sri S. K. Poddar, AJS,

                                                                   Addl. Sessions Judge No. 2,
                                                                         Kamrup, Guwahati.

Criminal Revision No. 4/2011

 Md. Haidar Hussain                             .............                Petitioner-Vs-        Smt. Geetika Baruah Changkakati      ...........           Opp. Parties.
Date of Hearing:-       30.08.2013Date of Judgment:-    18.09.2013

JUDGMENT & ORDER1. Both  the  sides  are  represented.  By  this  order,  I  am going to dispose this revision petition filed by one of the accused Md. Haidar Hussain, who is facing trial u/s 500/501/502 IPC in C.R.  Case  No.  3142C/2008 pending  before  learned  SDJM  No.  II, Kamrup. 2. The  instant  petition  was  filed  by  the  accused challenging the order dated 03.03.2010, 29.06.2010, 24.09.2010 and 23.11.2010 by  which the  accused Md.  Haidar  Hussain,  the editor in chief of Asomiya Pratidin                  ………..  contd… at p/2
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was directed to disclose the name of staff reporter of a particular news item, which the complainant has claimed to be defamatory.3. Petitioner  case  in  brief  is  that  on  the  allegation  on publication  of  defamatory  news  item  in  the  Assamese  Daily Newspaper namely “Asomiya Pratidin” in its issue dated 31.3.08 involving the petitioner,  She has lodged the complaint u/s  200 Cr.P.C. against Sri Jayanta Barooah, Printer  and Publisher, Sri Jatin Choudhary,  Printer  and  Publisher,  Md.  Haidar  Hussain,  Chief Editor,  Sri  Ajit Kr.  Bhuyan, Editor,  Sri  Manjit Mahanta,  Executive Editor  and  Staff  Reporter  (identity  not  known).   On  the  said complaint, the then learned SDJM No. 2, Kamrup, after examining the complainant u/s 200 Cr. P.C. has been pleased to issue process against  Md.  Haidar  Hussain,  Chief  Editor,  Sri  Ajit  Kr.  Bhuyan, Editor,  Sri  Manjit  Mahanta,  Executive  Editor  and  Staff  Reporter (identity  not  known).  In  pursuance  of  court  process,  accused persons namely Md. Haidar Hussain, Sri Ajit Kr. Bhuyan, and Sri Manjit  Mahanta,  have  appeared  before  the  trial  court  and  they were allowed to remain on bail. Thereafter on 03.03.2010 the then trial magistrate directed the accused Sri Ajit Kumar Bhuyan and Md. Haidar Hussain to disclose the name of the Staff Reporter and served notice u/s 91 Cr.P.C.  Lastly,  due to non disclosure of  the name, notice to show cause against drawing of contempt of court was issued and vide order dated 23.11.2010 similar  order  was repeated with issuance of fresh notice u/s 91 Cr.P.C. 4. Against the above order of issuance of notice u/s 91 of Cr. P.C. accused Md. Haidar Hussain has filed ………..  contd… at p/3
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the instant revision petition mainly on the ground that an accused cannot be compelled to disclose the name of other co-accused by issuing notice u/s 91 Cr.  P.C. it is also pleaded that an Editor is not liable to name of his Staff Reporter for security reason too.5. On  admission  of  the  revision  petition,  notice  was issued  to  the  complainant/opp.  Party  who  have  entered appearance  through  his  engaged  advocate  and  resisted  the petition. Trial court record was called for and perused.6. I have heard learned advocate for both the sides on the revision  petition and gone through the trial court case record. 7. During  hearing,  learned  advocate  for  the  revision petitioner  while  reiterating  the  ground  taken  in  the  revision petition by  placing  his  reliance  the  case  of  1965  SC  1251  and (1980) 1 SCC 264, has vehemently argued that issuance of process to unknown person as well as issuance of notice u/s 91 Cr. P.C. to an accused to  disclose  the  name of  said  unknown accused has grossly violated the provision of article 20(3) of the Constitution of India and as such the impugned orders are bad in law and liable to  be  set  aside.   On  the  other  hand  learned  advocate  for  the respondent  complainant  has  argued  section  91  says  about  any persons and as such the impugned order cannot be faulted with. Let me go through the law on this point.8. Section 91 Cr.P.C. read as follows.91 - Summons to produce document or other thing:-
………..  contd… at p/4
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(1) Whenever any Court or any officer in charge of a police  
station  considers  that  the  production  of  any  document  or  
other thing is necessary or desirable for the purposes of any  
investigation,  inquiry,  trial  or  other  proceeding  under  this  
Code by or before such Court or officer, such Court may issue a  
summons,  or  such officer  a  written  order,  to  the  person in  
whose possession or power such document or thing is believed  
to be, requiring him to attend and produce it, or to produce it,  
at the time and place stated in the summons or order.
(2) Any person required under this section merely to produce 
a document or other thing shall be deemed to have complied  
with the requisition if he causes such document or thing to be  
produced  instead  of  attending  personally  to  produce  the  
same.
(3) Nothing in this section shall be deemed--

(a) to affect, sections 123 and 124 of the Indian Evidence  
Act, 1872(1 of 1872),  or  the Bankers, Books  Evidence  
Act, 1891 
 (13 of 1891), or
(b)  to  apply  to  a  letter,  postcard,  telegram  or  other  
document  or  any  parcel  or  thing  in  the  custody  of  the  
postal or telegraph authority.9. The Constitution Bench of Hon’ble Supreme Court of India in the cited case of State of Gujrat vs I.  Shyamlal [1965 SC 1251] held that “It  section  94(1)  (of  old  CRPC)  does  not  authorise  a Magistrate to issue a summons to a person accused of an offence  for  the  production  of  document  or  thing  in  his possession,  evidently  in  exercise  of  the  powers  under section  96(1)  no  warrant  may  be  issued  to  search  for  a document or thing in his possession. Paragraphs 2 and 3 are undoubtedly not related to section 94(1).” 10. Hon’ble Gauhati  High Court  in the reported case of Tofazzul Islam Borbhuyan--VS-- Matiur Rahman Mazumdar [2003 (1) GLT 102] by following earlier Hon’ble Supreme Court of India judgments has observed as follows:-             ………..  contd… at p/5
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“( 7 ) After going through the Kathi Kalu oghad's case (AIR  
1961 1808), it is found that the ratio of the said case is that  
an accused person cannot be compelled to disclose documents  
which  are  incriminatory  and  based  on  his  knowledge.  
Accordingly  this  court  is  not  inclined  to  accept  the  said  
submission of the learned counsel for the petitioner. The Apex  
Court  in State  of  gujrat  Vs  Shyamlal  Mohanlal  Choksi  (AIR  
1965 SC 1251) referring to Article 20 (3)of the Constitution as  
well  as  Section  94  (1)of  the  Code  of  Criminal  Procedure  
(1898)now Section 91 Cr. P.  C.  (1973) and relying on Kathi  
Kalu Oghad's case (supra)observed that the accused cannot  
be  compelled  to  produce  any  document  which  would  be  
incriminating  against  himself.  In  other  words,  testimonial  
compulsion  would  be  violative  of  Article  20  (3)  of  the  
constitution which guarantees that 'no person accused to any  
offence shall be compelled to be the witness against himself.  
More so, Section 94 (1) of the cr. P. C. (old), now Section 91 Cr.  
P. C. does not include an accused person. Section 91 cr. P. C.  
permits the production of any document by any person at the  
instance  of  the  Court  or  a  police  officer.  In  the  light  of  
shyamlal Mohanlal Choksi's case (supra)it can be said that if  
Section 91 is construed to include an accused person, some  
unfortunate consequences would follow and accordingly, this  
Court is of the considered view that Section 91 Cr. P. C. does  
not apply to an accused person. 

( 8 ) In M. P. Sharma Vs. Satish Chandra (AIR 1954 SC 300) the  
Apex  Court  explained  'formal  accusation'  in  order  to  
appreciate the expression "person accused of any offence" as  
enshrined in Article 20 (3 ). According to the Supreme Court,  
'formal  accusation'  is  ordinarily  brought  into  existence  by  
lodging of an FIR or a formal complaint to the appropriate  
authority  or  Court  against  the  specific  individual,  accusing  
him of the commission of a crime which, in the normal course,  
would result in his prosecution.  It is  only on the making of  
such formal accusation that Clause (3) of Article 20 becomes  
operative  covering  that  individual  with  its  protective  
umbrella against the testimonial compulsion.  In the instant  
case, it is admitted position that the         ..  contd… at p/6
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Respondent is an accused person and accordingly this court  
unhesitatingly holds that the respondent is entitled to get the  
protection of Article 20 (3) of the Constitution which stands  
as fundamental right in order to protect the accused person  
under the concept of "prohibition against self -incrimination".11. The  ratios  as  discussed  above,  makes  the  law  clear that  the  term  used  in  section  91  Cr.P.C.  “ANY  PERSON”  cannot include  “ACCUSED”.  As  such,  a  notice  u/s  91  Cr.  P.C.  cannot  be issued to an accused for disclosing the name of a co-accused. The impugned orders by which notice u/s 91 Cr. P.C. were issued are apparently bad in law and perverse. Those cannot be allowed to sustain. The impugned orders so far relates to issuance of notice u/s 91 Cr. P.C.  to accused Haidar Hussain are set aside. 12. Learned trial  court shall  proceed with the case with the accused persons before it. Needless to say, that in the event of coming out of the name of the Staff Reporter during trial, the court shall be at liberty to apply its power u/s 319 Cr. P.C. 13. This revision petition is allowed on contest. Parties to bear their own costs.14. Send  down  the  original  case  record  C.R.  Case  No. 3142C/2008  to learned SDJM II with a copy of this order.15. Both  the  parties  are  directed  to  appear  before  the learned trial court on 05.10.2013 for further instructions.16. Case is disposed accordingly. 

                                                                      Addl. Sessions Judge No. 2
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                                                                            Kamrup, Guwahati.


