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Date of judgment : 03-09-2013.

O R D E R

1. When an Executive Magistrate initiates a proceeding under Chapter 

VIII of the Code of Criminal Procedure, 1973 (hereinafter referred to 

as ‘Code’) by passing an order by virtue of section 111 thereof and 

thereafter proceeds to make an enquiry as contemplated in sub-section 

1 of section 116 of the Code, when should such enquiry be deemed to 

stand  terminated  by  operation  of  section  116(6)  thereof  when  the 

concerned magistrate does not otherwise direct? Needless to say that 

as sec. 116(6) clearly limits the period to six months from the date of 

commencement of such enquiry, the answer to the question lies in the 

answer to the question as to when does such an enquiry commence. Is 

it when the order under section 111 of the Code is passed, or when the 

respondent appears before the magistrate pursuant to such an order 

being passed, or when the respondent files his or her written statement 

disputing the allegations made or does it begin when the magistrate 

begins  to  record  evidence  in  ascertainment  of  veracity  of  the 

allegations or counter allegations made by the concerned parties? By 

way of the instant revision, this court has been called upon to answer 

the said question.

2. Before embarking on to finding an answer to the above question, it is 

pertinent to delineate in brief the facts giving rise to it.

3. The  Respondent  filed  a  petition  u/s  107  of  the  Code  before  the 

Additional  District  Magistrate  (ADM) of  Kamrup  District  alleging 

apprehension of breach of peace and tranquillity by the Petitioner and 

her family members. The ADM called for a report from the police. 

After receiving the report from the police, he transferred the case to 

learned  Executive  Magistrate,  Kamrup  (M)  for  disposal  who,  on 
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02.06.2011,  drew  up  a  proceeding  and  issued  show  cause  to  the 

petitioner and her family members. The Petitioner’s case is that she 

entered  her  appearance  and  continued  to  appear  regularly.  On 

05.11.2012, the Petitioner and two others filed a petition before the 

said Executive Magistrate praying for dropping of the said proceeding 

on  a  misconceived  notion  (which  the  learned  Advocate  for  the 

Petitioner has conceded to be so at the time of arguing in support of 

her case) that life of such a proceeding was only one year. In making 

the said plea, the Petitioner relied on a judgement of the Honourable 

Gauhati High Court passed in the case of  Nripesh Chandra Das –

Vs-  Debendra Chandra Das & others  [1996 (I)  GLT 414].  The 

Petitioner states that on 15.11.2012, the learned Executive Magistrate 

heard her counsel at length and thereafter on the same day, passed the 

impugned  order  whereby  he  ordered  that  the  proceeding  would 

continue as all the parties had not appeared in the case till then. The 

Petitioner has assailed the said impugned order mainly on the ground 

that as she did not file any written statement in the said case in which 

the impugned order has been passed, the enquiry as contemplated in 

section  116  (1)  of  the  Code  commenced  on  the  date  of  her  first 

appearance  and  therefore,  stood  terminated  on  expiry  of  one  year 

from then and further that as the learned Executive Magistrate did not 

pass  a  speaking  order  for  continuing  with  the  proceeding,  which, 

according to his submission, is the mandate of section 116(6) of the 

Code, continuance of the proceeding cannot be sustained in law.

4. At the time of argument, learned Advocate for the Petitioner conceded 

that  period of  limitation as contemplated in  section 116 (6)  of  the 

Code  was  six  months  and  that  the  judgement  of  the  Honourable 

Gauhati  High  Court  in  the  case  of  Nripesh  Chandra  Das  –Vs- 

Debendra  Chandra  Das  &  others  [1996  (I)  GLT  414]  was 

irrelevant  to  the  matter  in  hand.  However,  placing  reliance  on 

paragraph 8  of  the  judgement  of  Honourable  Calcutta  High Court 
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passed in the  Prafulla Kr. Dutta Vs. Ajit Kr. Dutta & anr. (1978 

Cri.  L.  J.  316  Cal.),  he  has  submitted  that  starting  point  of  the 

enquiry contemplated in section 116 (1) the Code is appearance of the 

2nd party after receipt of notice pursuant to an order passed u/s 111 of 

the  said  Code  and  therefore,  as  the  initial  order  was  passed  on 

02.06.2011, the proceeding, in absence of a speaking order directing 

continuance  of  the  said  proceeding  beyond  six  months,  stood 

terminated six months thereafter. He has further contended that even 

though the plea taken in the petition for revision that the permissible 

period was one year is erroneous, it is the duty of a revisional court to 

see that a proceeding u/s section 107 of the Code is not continued 

beyond the period of six months.   

5. On  the  other  hand,  in  support  of  the  impugned  order,  learned 

Advocate for the Respondent has submitted that period of six months 

begins to run from the date 2nd party filed his or her written statement 

and as  the Petitioner  did not  file  any written statement  before the 

learned Executive Magistrate, the said period has not yet begun to 

run. In other words, he has contended that the enquiry contemplated 

in sub-section 1 of section 116 of the Code commences from the date 

2nd party files his or her written statement. He has also submitted that 

as all the 2nd parties have not yet entered their appearance in the said 

case, a direction may be given to the learned Executive Magistrate to 

split up the said case and try the appearing 2nd parties separately.

6. I have considered the rival submissions made before me carefully and 

I  find  myself  unable  to  subscribe  to  the  view of  the  either  of  the 

parties before me. The judgement of Honourable Calcutta High Court 

passed in the  Prafulla Kr. Dutta Vs. Ajit Kr. Dutta & anr. (1978 

Cri. L. J. 316 Cal) was delivered on 10.01.1978 by a single bench 

comprising of Honourable Mr. Justice J. Nag. However, almost three 

months thereafter, the same High Court, in a judgement by a Division 

Bench  comprising  Honourable  Mr.  Justices  R.  Bhattacharya  and 
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Manoj Kumar Mukherjee deciding unanimously, held that with mere 

appearance of the opposite party in a proceeding under section 107 of 

the  Code  inquiry  contemplated  in  section  116(1)  thereof  does  not 

begin. It begins after the opposite party gives out his plea or refuses to 

express any plea. In such cases the occasion arises for the Magistrate 

to consider whether he should proceed to enquire. The Honourable 

Judges  further  opined  that  the  word  “proceed”  appearing  in  sub-

section (1) of section 116 indicates that with mere appearance of the 

opposite party inquiry does not commence. It is needless to say that as 

this  judgement  of  the  Honourable  Calcutta  High  Court  has  been 

delivered by a larger bench and runs counter to the judgement of the 

same high court passed Prafulla Kr. Dutta Vs. Ajit Kr. Dutta & anr. 

(1978 Cr. L. J. 316 Cal.), the later does not hold the field at all.

7. As a matter of judicial discipline, I have to see if there is any opinion 

expressed by the Honourable Gauhati High Court on the point. In the 

process,  I  have  come  across  a  judgement  of  the  said  High  Court 

delivered in Smt. Binapani Bora and Ors. Vs. Shri Narendra Bora 

[(1983) 1 GLR 26] in which the same question was posed before the 

said court. The Honourable High Court, speaking through Honourable 

Mr.  Justice  B.  L.  Hansaria,  after  taking into  consideration  varying 

opinions  expressed  by  various  High  Courts  as  well  as  by  the 

Honourable Apex Court in the case of Madhu limaye v. Ved Murti 

(AIR 1971 SC 2485) ruled that the real stage for commencement of 

the enquiry (as contemplated under sub-section 1 of section 116 of the 

Code) comes after the show cause has been filed and thereafter the 

Magistrate  decides  to  proceed  to  enquire  into  the  truth  of  the 

information.  This  would  be  so  when a  date  is  fixed  for  recording 

evidence. According to the Honourable Judge such an interpretation 

to  the  term “commencement  of  enquiry”  as  mentioned  in  section 

116(6) of the Code would also advance the object behind putting a 

time limit of the proceedings. It would take care of undue harassment 
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on the one hand and fructification of the proceedings in most cases, 

which may if the period is to be counted from the first appearance, 

opposite party may on various pretexts prolong the proceed for filing 

his show cause. If the opposite party prolongs enquiry by asking for 

time to file show cause, he cannot blame others and no fault should, 

be found for it with the court.

8. As appears from the trial court record, the petitioner appeared before 

the  learned  executive  magistrate  on  16.06.2011  for  the  first  time. 

However, record does not show that she filed any written statement of 

her defence. The learned counsel for the petitioner has admitted that 

she did not file any written statement. Thereafter, many adjournments 

were taken by one or the other of the 2nd parties and ultimately on 

15.09.2012, the statement of Shri Daya Surat Prasad, one of the 2nd 

parties,  was  recorded.   As  such,  as  interpreted  by  the  Honourable 

Gauhati  High Court,  the  enquiry  contemplated  in  sub-section  1 of 

section 116 commenced on 15.09.2012. The petition leading to the 

impugned order  was  filed by the  petitioner  on 05.11.2012 and the 

impugned  order  was  passed  on  15.12.2012.  It  is  obvious  that  the 

period of six months as counted from 15.09.2012 would have been 

complete  on  14.03.2013.  However,  in  the  meantime,  the  instant 

revision was preferred on 01.02.2013 resulting in stay of the case no. 

35M/2011.  As  such  the  petition  dated  05.11.2012  filed  by  the 

petitioner was premature and therefore did not warrant any favourable 

order from the learned executive magistrate.

9. As such, the impugned order dated 15.12.2012 passed in case number 

35M/2011 does not warrant any interference and is therefore, upheld.

10. I also do not deem it fit to make a direction for splitting up the case 

no. 35M/2011 as prayed for by the Opposite Party in the circumstances 

of the case.

11. Keeping  in  tune  with  judgement  of  the  Honourable  Gauhati  High 

Court in  Smt. Binapani Bora and Ors. Vs.  Shri Narendra Bora 

[(1983) 1 GLR 26], it is directed that the time taken in prosecution of 
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the instant revision shall not be taken into account for computing the 

period of six months from the date of commencement of enquiry in 

the case number 35M/2011. It is also directed that the petitioner shall 

not  cause delay in  the said case by taking adjournments and shall 

extend  full  cooperation  in  completing  the  enquiry.  The  learned 

Executive Magistrate, Kamrup (M) shall make all endeavours to see 

that  the  enquiry  in  the  said  case  is  complete  before  expiry  of  the 

statutory period.

12. This revision petition is dismissed on contest in the above terms.

13. Send back the LCR.  

Addl. Sessions Judge (F. T. C.) No. 3
    Kamrup, Guwahati.
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