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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Wednesday, the 4th day of September, 2013

Misc. Appeal No. 12 of 2012

Md. Abdul Helim      ..….. Appellant/Petitioner
-Versus-

1. Gauhati Municipal Corporation
2. The Commissioner, GMC       ....... Respondents/O.P.s

This appeal coming on for final hearing on 05.08.2013 in 
the presence of –

Mr. Sailen Medhi      …… Advocate/Pleader for Appellant
Mr. R.K.D. Choudhury ...... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

JUDGMENT

1. This  miscellaneous  appeal  is  directed  against  the 
impugned order  dated 04.02.2012 passed by  the  learned 
Munsiff  No.  4,  Kamrup,  Guwahati,  in  Misc.  (J)  Case  No. 
885/2011 arising out of T.S. 378/2011.
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2. Before I go into the grounds of appeal, let me have a 
look at the relevant facts leading to this appeal. The case of 
the plaintiff/petitioner is that his father was in occupation 
of  a  plot  of  land measuring  1K-10L (as  described in  the 
plaint) till his death and thereafter the plaintiff inherited the 
same. His father had constructed an RCC building thereon 
and the  same is  assessed by the  GMC by assigning  due 
Holding number thereon. There was a vacant land in front 
of  the  RCC  building.  The  plaintiff  had  constructed  one 
ekchali CI sheeted house over the said vacant plot of land 
long  back and the  same was assessed by  the  GMC vide 
Holding No. 585, and the same is described as Schedule A. 
On 19.07.2011, the plaintiff received notice under Section 
337  of  the  GMC  Act,  1971,  under  Memo  No. 
GPL/UC/30/27/2011/2/544 dated 18.07.2011, issued by 
the defendant no. 2, wherein it  was alleged that the suit 
schedule  house  was  being  unauthorisedly  constructed 
without obtaining permission as required under the GMC 
Act  and  building  Bye-laws.  The  plaintiff  submitted  his 
show-cause denying any on-going construction and praying 
to  withdraw  the  notice.  After  receipt  of  the  reply,  the 
defendants  remained  silent,  if  but  all  of  a  sudden  on 
21.09.2011, if some officials and enforcement staff of GMC 
if visited the schedule Assam type house if and informed the 
plaintiff  that  they’re  going  to  demolish  the  same  on  the 
same  day.   Hence  the  plaintiff  filed  the  suit  with  the 
injunction petition.

3. The  opposite  parties  filed  written  objection  denying 
and  challenging  the  claims  of  the  plaintiff.  The  opposite 
parties  contended  that  the  plaintiff  has  constructed  the 
structure in violation of statutory provisions of law. When 
the concerned officer of the GMC authority had visited the 
site, the plaintiff failed to produce any document in support 
of  the  construction  and  accordingly  the  said  notice  was 
issued to show cause. In the reply against the said notice, 
the  plaintiff  could  not  substantiate  the  legality  and 
authority under which he had constructed the Assam type 
structure.  Even  the  plaintiff  failed  to  produce  any 
permission  or  approved  drawings  for  the  same. 
Accordingly, order was issued by the Commissioner, GMC, 



[3]

to remove or pull down the said unauthorised structure and 
the same was served on the plaintiff.

4. The  learned  Court  below,  after  hearing  the  learned 
counsel for the petitioner on 21.09.2011 i.e. the date of the 
filing of the injunction petition, was pleased to direct both 
the  parties  to  maintain  status  quo till  disposal  of  the 
petition. But the learned Court below, after hearing both the 
sides, vide order dated 04.02.2012, rejected the injunction 
petition  and  vacated  the  status  quo order  passed  on 
21.09.2011.

5. The main ground taken by the appellant in the instant 
appeal is that the suit schedule house was assessed by the 
respondent  authority  after  proper  enquiry  and  Holding 
number was issued in the name of the appellant way back 
in the  year  2010 and without  cancellation  of  that  lawful 
assessment  the  GMC  Authority  cannot  demolish  the 
holding and this aspect of the matter was not considered by 
the learned Court below in passing the impugned order.

6. Section 337 (1) of the GMC Act, 1971, provides that if 
any building is erected or re-erected in contravention of any 
development scheme mentioned under Section 322 or any 
building bye-laws made under Section 416 (1) D or without 
plans  having  been  deposited,  or  notwithstanding  the 
rejection of plans, or otherwise than in accordance with any 
requirements  subject  to  which  the  Commissioner  passed 
the plans, the Commissioner may, without prejudice to his 
right  of  taking  proceedings  in  a  Court  of  law  for  such 
contravention, by notice to the owner either require him to 
pull down or remove the work or if he so elects, to effect 
such  alteration  therein  as  may  be  necessary  to  make  it 
comply  with  the  said  scheme  or  bye-laws  or  other 
requirements  specified  in  the  notice.  Sub-section  (2)  of 
Section 337 provides that if any case in which the erection 
or re-erection of  any building has been commenced or is 
being carried on unlawfully as mentioned in sub-section (1), 
the  Commissioner  may,  by  a  written  notice,  require  the 
building  operation  to  be  discontinued  from  the  date  of 
service of the notice.
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7. Admittedly, it is not the case of the plaintiff in the suit 
that  he  had  constructed  the  suit  schedule  house  after 
obtaining relevant permission/authority under the GMC Act 
or the building byelaws. The plaintiff has not produced any 
document in the suit to show that the construction of the 
suit  schedule  house  was  carried  on  by  obtaining  due 
permission from the GMC authority. The contention of the 
plaintiff is that he had constructed the suit schedule house 
on  temporary  basis  long  back  and  the  same  was 
subsequently  assessed  by  the  GMC  and  he  has  been 
regularly paying the holding taxes in respect of the same to 
the defendants. His contention in the suit as well as in this 
appeal is that the suit schedule house was assessed by the 
GMC authority after proper enquiry and concerned Holding 
number was issued in the name of the appellant way back 
in the  year  2010 and without  cancellation  of  that  lawful 
assessment the  GMC authority  cannot  demolish the  said 
suit schedule house.

8. In the course of hearing on this appeal, the learned 
advocate for the respondents, relying on a decision of the 
Hon’ble  Gauhati  High  Court,  Priyanka  Estate 
International (P) Ltd. and Ors. Vs. State of Assam and 
Ors., 2006 (3) GLT 1, submitted that even if a building is 
assessed to tax under the provision of  the GMC Act,  the 
authority can proceed against such building if it has come 
to  the  notice  of  the  authority  that  such  building  was 
constructed in violation of the provision relating to erection 
or re-erection of the building as well as the bye-laws.  I have 
gone  through  the  said  decision.  It  was  observed  by  the 
Hon’ble High Court in para 51 of the decision as follows:

''The other contention of the learned senior counsel for the petitioners/builder 
that as the building has been assessed to tax by the GMC Authority, after its  
completion no action can be taken for demolition of such building, cannot 
also be accepted as assessment of a building to tax cannot legalise an illegal 
and unauthorisedly constructed building. Even if a building is assessed to tax 
under  the  provision  of  1971  Act  the  authority  can  proceed  against  such 
building if it has come to the notice of the authority that such building was 
constructed in violation of the provision relating to erection or re-erection of 
the building as well as the bye-laws. Assessment of tax cannot operate as 
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estoppel  against  the statutory power conferred on any statutory authority 
relating to demolition of building.''

9. The above decision of the Hon’ble Gauhati High Court 
is squarely applicable to the facts of  our case.  The said 
decision was discussed by the learned Court below as well 
in  the  impugned  order.  After  considering  the  entire 
materials on record, the learned Court below had arrived at 
a conclusion that the plaintiff  is not having a  prima facie 
case  to  go  for  trial.  I  find  no  illegality,  perversity  or 
impropriety in the order passed by the learned Court below. 
Consequently,  the  instant  appeal  fails  and the  impugned 
order  of  the  learned  Court  below  is  not  liable  to  be 
interfered with.

Conclusion

10. In  view  of  the  foregoing  discussion,  the  appeal  is 
dismissed on contest.  The impugned order of  the learned 
Court  below is  upheld and confirmed.  Let  a  copy of  this 
Judgment  be  sent  to  the  learned  Court  below  for 
information.

11. Let the case record of T.S. 378/2011, including Misc. 
(J) Case No. 885/2011, be sent back to the learned Court 
below with a copy of this Judgment.

Given under my hand and the seal of this Court on 
this the 4th day of September, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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