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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 2nd day of September, 2013

Money Appeal No. 1 of 2008

Smti Anjali Das                            .....................….. Appellant

-Versus-

1.  The  National  Small  Industries  Corporation  Ltd. ....... 

Respondent

2. Sri Kulada Prasad Das         ......... Proforma Respondent

This appeal coming on for final hearing on 03.08.2013 in 

the presence of –

Shri P. Upadhyay          ...… Advocate/Pleader for Appellant

Shri J. Deka       ..... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court 

delivered the following Judgment:-

J U D G M E N T

1. The  instant  money  appeal  is  directed  against  the 
Judgment  and  Decree  dated  02.05.2008  passed  by  the 
learned Munsiff No. 1, Kamrup, Guwahati, in Money Suit 
No.  519/2006.  Before  I  deal  with  the  grounds  for  this 
appeal, let me narrate in the following two paragraphs the 
cases of the respective parties in Money Suit No. 519/2006.

Case of the plaintiff
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2. The  case  of  the  plaintiff  (respondent)  was  that  the 
defendant  (appellant)  had  approached  the  plaintiff 
corporation  for  a  financial  assistance  and  for  supply  of 
machineries  for  starting  a  block  making  and  designing 
system in her industrial unit M/s Vishal Block Makers and 
Designers.  Accordingly,  after  the  due  processing  of  the 
application of the defendant no. 1, the plaintiff corporation 
agreed to  offer  financial  assistance  and machineries.  The 
defendant  no.  1  executed  hire  purchase  agreements  on 
28.10.88 which contain all the terms and conditions of the 
agreement. The plaintiff corporation supplied the following 
missionaries  to  the  defendant  no.  1:  (1)  Lithotex  Single 
Sided Printing Down Unit,  (2) Lithotex Camera Stand, (3) 
Lithotex Gallery Camera Type 12, and (4) Lithotex Etching 
Machine. The defendant no. 2 stood as guarantor for the 
repayment  of  the  loan.  The defendant  no.  1 after  having 
received  the  machineries  was  very  irregular  in  making 
stipulated  instalments.  In  this  regard,  several  reminders 
were issued but to no avail.  Hence, according to the terms 
of hire purchase agreements, the plaintiff corporation lifted 
the  machineries  in  dilapidated  condition  and  those  were 
sold  in  auction  which  fetched  only  Rs.  20,000/-(rupees 
twenty thousand). The claim of the plaintiff corporation is 
that an amount of Rs. 1,89,296/- (rupees one lakh eighty 
nine  thousand  two  hundred  ninety  six)  is  due  from the 
defendant which includes the instalments and the interest.

Case of the defendant

3. The  defendant,  Smti.  Anjali  Das,  laid  her  written 
statement and pleaded among other things that the suit is 
barred by limitation. The defendant admitted that she had 
availed the machineries but due to some unknown reasons 
the business could not succeed and hence she could not 
pay the instalments in time. On 17.03.1994, the defendant 
informed the plaintiff corporation that she intends to close 
her business and also requested that the machineries be 
withdrawn  and  the  plaintiff  corporation  withdrew  the 
machineries and thereafter nothing is due to the plaintiff 
corporation and the suit is liable to be dismissed.
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Issues

4. The following issues were framed in the suit:

1)  Whether there is cause of action for the suit?

2)  Whether the suit is barred by limitation?

3)   Whether  the  suit  is  bad for  non-joinder  of  necessary 
parties?

4)   Whether  the  plaintiffs  supplied  machineries  in  good 
condition?

5)   Whether  the  plaintiff  fairly  conducted  the  auction  of 
machineries?

6)  Whether the plaintiff is entitled to the decree?

Impugned decision/finding

5. The learned Court below decreed the suit in favour of 
the  plaintiff  and  held  that  the  plaintiff  corporation  is 
entitled to recover Rs. 1,89,296/- with interest @ 12.5% per 
annum from the date of filing of the suit till realisation from 
the defendant.

Grounds taken in the memo of appeal

6. The appellant has taken basically three grounds in the 
memo of appeal. They are as follows:

(1)  The learned trial Court wrongly decided the issue no. 2 
pertaining to limitation.  The limitation for filing the case is 
three  years.  The  learned  trial  Court  counted  three  years 
from  18.04.1997  when  the  machineries  were  sold  on 
auction. The machineries were received by the respondent 
on  22.03.1994.  Thereafter  also  three  years  was  over  on 
22.03.1997. By a letter dated 17.03.1994 the hire purchase 
agreement  dated  28.10.1988  was  determined.  The  real 
cause of action for filing the suit arose on 17.03.1994. But 
no  suit  was  filed  within  three  years  from that  day.  The 
appellant has made not any acknowledgement in respect of 
the  alleged liability  after  17.03.1994.  Merely  because the 
machineries  were  sold  on  auction  on  18.04.1997,  the 
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limitation cannot be computed from 18.04.1997. Clause 8 
of  the  hire  purchase  agreement  is  not  relevant  for  the 
purpose of limitation. The suit was barred by limitation.

(2) The learned trial Court had wrongly decided the issue 
no.  5.  There  was  inordinate  delay  in  putting  the 
machineries on auction. The machineries were received by 
their respondent on 22.03.1994 and auction was made on 
18.04.1997.  There  was  delay  for  auction  for  more  than 
three years. There was no reason to delay the auction for 
three  years.  There  was  no  fairness  in  conducting  the 
auction on account of the inordinate delay. The learned trial 
Court failed to understand this aspect of  the matter and 
came to wrong finding in regard to issue no. 5. Moreover, 
there is no evidence to prove that the machineries were sold 
at the best price.

(3)  The suit was filed by incompetent person. The Regional 
Manager Mr. A.K. Barthakur was not authorized to sign and 
file the plaint on behalf of the plaintiff. During the course of 
cross-examination, PW1 admitted that the authorized letter 
has not  been submitted in the case.  An issue was to be 
framed as to whether the suit was filed by the competent 
person on behalf  of  the  plaintiff/company.  There was no 
issue  on  this  point  and  the  matter  was  not  decided 
properly.  The suit is liable to be rejected on this ground 
alone.

Discussion, decision and reasons therefor

7. Let  me,  for  the  sake  of  convenience,  place  my 
discussion ground-wise:

Ground no. (1)

8. It  was  argued  on  behalf  of  the  defendant/appellant 
before the learned Court below that the suit is barred by 
limitation  because  the  hire  purchase  agreements  were 
executed on 28.02.1988 and according to Ext. 1, 2, 3 and 4, 
the hire purchase agreements, the cause of action arises on 
01.06.1996, therefore the suit should have been filed within 
01.06.1999,  but  the  suit  was  filed  on  12.04.2000,  and 
hence it is beyond limitation. On the other hand, it was the 
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argument  of  the  plaintiff/respondent  that  the  suit  is  not 
barred  by  limitation  as  because  the  plaintiff  could  have 
sued the defendant only if  the money recovered from the 
sale of machineries was not sufficient to satisfy the debts. 
According to the plaintiff/respondent, the machineries were 
sold  in  auction  on  18.04.1997,  hence  this  suit  filed  on 
12.04.2000 is well within the period of limitation.

9. After  carefully  examining  Clause  8  of  the  hire 
purchase  agreements,  the  learned  Court  below  observed 
that  the  plaintiff  corporation  could  have  computed  and 
known  the  outstanding  dues  only  after  the  sale  of 
machineries on auction. If after auction it was found that 
the hirer had nothing to pay under the agreement, no suit 
for  any  claim  would  have  been  maintainable  as  there 
existed  no  dues.  Thus,  the  cause  of  action  for  the  suit 
would arise only if something was due from the hirer under 
the agreement after the auction sale.   The learned Court 
below  held  that  the  auction  sale  was  conducted  on 
18.04.1997 and as per agreement in Clause 8 no notice was 
necessary  to  the  defendant.  After  the  sale  of  the 
machineries on 18.04.1997, the plaintiff corporation could 
come  to  know  that  some  amount  is  still  due  from  the 
defendant, hence the suit was filed. The last date for the 
filing  of  the  suit  computed  from  18.04.1997  would  be 
18.04.2000, and the suit was filed on 12.04.2000, therefore 
the suit is found well within limitation.

10. In course of appeal hearing, the learned advocate for 
the appellant has submitted that the hiring was determined 
by  the  defendant/hirer  by  returning  the  property  to  the 
plaintiff/owner, and, therefore, Clause 4 of the agreements 
is attracted to our case, not Clause 8.  The learned advocate 
for  the  appellant  has  submitted  that  though  it  is  the 
contention  of  the  plaintiff  that  the  machineries  were 
delivered in a dilapidated condition but under Clause 4 it 
was  open  to  the  plaintiff  to  get  the  machineries  duly 
examined by a technician and obtain a Fitness Certificate 
regarding the same, and if  the technician found that  the 
machineries are not in the same condition he should have 
assessed compensation for damages and/or depreciation in 
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value of the machineries. But, in our case, so submits the 
learned advocate  for  the  appellant,  the  machineries  were 
not examined by the plaintiff through technician or expert 
at the time of receiving back, and so it is not open to the 
plaintiff to allege that the machineries were in dilapidated 
condition.  It  is  the  further  submission  of  the  learned 
advocate for the appellant that by letter dated 17.03.1994 
the appellant had determined the hire purchase agreement 
and  accordingly  the  plaintiff  corporation  had  lifted  the 
machineries  on  22.03.1994  in  good  condition,  but  the 
plaintiff  intentionally  delayed  the  sale  process  of  the 
machineries for about three years only to cause wrongful 
pecuniary loss to the appellant and ultimately sold out the 
machineries at a throw-away price of Rs. 20,000/-.     

11. Unlike the submission of the learned advocate for the 
appellant,  it  appears  from  the  exhibited  documents, 
however, that the hiring was not actually determined by the 
defendant. Rather, the machineries were withdrawn by the 
plaintiff corporation because of non-payment of dues, and it 
is quite apparent from Ext. 17, the letter dated 21.03.1994 
sent by the plaintiff to the firm/unit of the defendant. In the 
said letter, the plaintiff corporation had intimated the firm 
of the defendant that the latter has neither paid any sum 
till that date nor shown any inclination to clear the over-
dues.  It  further  appears  from  Ext.  18,  the  letter  dated 
23.03.1994 which was sent by the defendant Anjali Das to 
the plaintiff, that pursuant to the above letter of the plaintiff 
(that is, Ext.  17) she was ready to give possession of the 
machineries  on 22.03.1994.  Thus,  it  transpires  from the 
above that the machineries were withdrawn by the plaintiff 
corporation.

12. Therefore,  to  my considered view, the  learned Court 
below  rightly  brought  into  application  Clause  8  of  the 
agreements  to  the  facts  of  the  case  to  determine  as  to 
whether  or  not  the  claim of  the  plaintiff  corporation was 
barred  by  limitation.  It  is  the  contention  of  the 
appellant/defendant  that  the  machineries  were  received 
back by the plaintiff on 22.04.1997 and so time ought to 
have  been  computed  from  that  date  for  the  purpose  of 
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limitation. But, the learned Court below, to my considered 
view, correctly held that the plaintiff corporation could have 
computed and known the outstanding dues only after the 
sale  of  machineries on auction.  The learned Court  below 
correctly observed that if after auction it was found that the 
defendant  had  nothing  to  pay  under  the  hire  purchase 
agreement, there would not have been any claim owing to 
non-existence of any dues. The learned Court below rightly 
held that the cause of action for the suit would arise only if 
something  was  due  from  the  defendant/hirer  under  the 
agreement after the auction sale. 

13. Relying on a decision of our Hon’ble High Court in Ajit  
Chandra Bagchi and Ors. Vs. M/s Harishpur Tea Company  
(P)  Ltd.,  [1991]  1  GLR  180,  the  learned  advocate  for  the 
appellant has submitted that Article 19 of the Schedule to 
the  Limitation  Act,  1963,  which  provides  for  a  period  of 
limitation of three years counted from the date when the 
loan is made,  is  applicable to our case.  But,  said Article 
pertains to suit for money payable for money lent, and by 
no means is the same applicable to our suit, for, the instant 
suit is not the one for money payable for money lent. No 
period of limitation has been provided in the Schedule for 
the type of suit as the present one is. Therefore, Article 113, 
which is a residuary Article, is applicable to our suit. The 
period of limitation is three years and it begins to run when 
the  right  to  sue  accrues.  In  our  case,  as  I  have  already 
stated  hereinbefore,  the  right  to  sue  had accrued  to  the 
plaintiff  corporation  only  after  the  auction  sale  of  the 
machineries was done.

14. The learned advocate for the respondent has relied on 
an unreported decision of the Madras High Court in  Bell  
Alloy  Steels  Pvt.  Ltd.  Vs.  The  National  Small  Industries  
Corporation Ltd., Appeal No. 775 of 1975 (Dt: 08.02.1980), in 
which it was held in para 24 as follows:

''In  this  case,  clause  15  of  the  hire  purchase  agreement,  Ext.  A-1,  specifically  refers 
“resultant loss”. The expression “resultant loss” clearly indicates that the cause of action 
for the plaintiff can arise only on the sale of the machinery.  As already stated if the re-
sale fetched a price more than the original price, there could not have been any resultant  
loss  and  in  such  a  case  there  is  no  cause  of  action  for  the  plaintiff  to  file  the  suit.  
Therefore, the cause of action arose only on the date of the re-sale and not before. We are,  
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therefore, of the view that this suit falls within Article 113 which provides for a period of 3 
years when the right to sue accrued.''

15. It is pertinent to note here that the facts of the above 
case  are  exactly  the  same  as  in  the  present  suit.  Co-
incidentally, the plaintiff in that case as well as in this suit 
is also the same. In that case, it was the contention of the 
plaintiff that the defendant had neglected to pay the several 
instalments of hire rent except the first three instalments 
and thus committed breach of the hire purchase agreement. 
The defendant later  surrendered the machinery and after 
about  four  years from the  date  of  surrender  the  plaintiff 
sold the said machinery. The plaintiff in that case had filed 
the suit for realization of the difference between the value of 
the machinery and the instalments paid as also the amount 
realised by sale of the machinery. The plaintiff had filed the 
suit for a resultant loss of Rs. 38,322.33. In our case also, 
the plaintiff filed the instant suit for resultant loss of Rs. 
1,89,296/- and it is expressly there in Clause 8 of the hire 
purchase agreements that “the hirer shall  make good the 
resultant loss”. Hence, in view of the above decision of the 
Madras High Court, this suit also falls within Article 113 
which provides for a period of 3 years when the right to sue 
accrued.     

16. Therefore, I am inclined to hold that the finding of the 
learned Court  below does not  suffer  from any perversity, 
arbitrariness or illegality.

Ground No. (2)

17. It  appears  from  Clause  8  of  the  hire  purchase 
agreements that the owner may sell the property by private 
negotiations or public auction or by any other means at its 
sole  discretion  without  any  notice  to  the  hirer.  Thus,  it 
follows  from  the  above  clause  that  the  selling  of  the 
machineries by auction or by whatever other mode was the 
perquisite of the plaintiff corporation as the same could be 
done without any notice to the defendant, and it was not 
open to the defendant to raise any question as to the mode 
or timing of the sale of the machineries. Moreover, from Ext. 
22, it appears that the machineries in question, including 
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the  other  machineries,  were  advertised  for  auction  more 
than  three  times.  It  appears  that  the  book  value  of  the 
machineries in question was fixed at Rs. 61,293/- (see Ext. 
26 for break-up) and as per statement made by PW1 in his 
cross-examination  the  said  value  was  determined  as  per 
their  accounting  procedure.  It  appears  from the  relevant 
documents that though the book value of the machineries 
was Rs. 61,293/-, the highest offer/negotiated price of the 
said  machineries  was  only  Rs.  20,000/-.  The  assessed 
market  value  of  the  said  machineries  was  Rs.  20,000/-. 
There is a note at the bottom of Ext. 22 that the market 
value has been assessed by a committee consisting of Joint 
(Tech) and Dy. Director (Tech) and that it will be difficult to 
get  better  price  even  if  advertisement  is  made  again. 
Further, it appears from Ext. 25 that the assessed market 
value  of  Rs.  20,000/-  for  the  said  machineries  was 
estimated by  considering  the  factor  that  the  machineries 
were of old technology and the manufacturers have stopped 
manufacturing  this  type  of  machines.  Due  to  the  above-
mentioned facts, the ground that learned Court below had 
wrongly decided the issue no. 5 does not hold any water 
according to my considered view. Thus, the finding of the 
learned Court below on issue no. 5 doesn’t suffer from any 
illegality or capriciousness. 

Ground No. (3)

18. The third ground taken by the appellant is that the 
suit  was filed by an incompetent  person as  the  Regional 
Manager, Mr. A.K. Barthakur, was not authorized to sign 
and file the plaint on behalf of the plaintiff. But I am not at 
all  convinced with this ground that  the suit  was filed by 
incompetent person. According to my considered view, by 
no means the Regional Manager of the plaintiff corporation 
can be said to be an incompetent person to file the suit on 
behalf of the plaintiff corporation. As per Order XXIX Rule 
1, CPC, in suits by or against a corporation, any pleading 
may be signed and verified on behalf of the corporation by 
the secretary or by any director or other principal officer of 
the corporation who is able to depose to the facts of  the 
case.  PW1  has  stated  in  his  cross-examination  that  the 
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Chairman is the head of the plaintiff corporation. But, the 
words “or other principal officer who is able to depose to the 
facts of the case” are explicit enough to include any other 
principal  officer  apart  from  the  Chairman.  The  basic 
requirement is that he must be able to depose to the facts of 
the case. PW1 has further stated in his cross-examination 
that their Chairman had authorised the Regional Manager 
to institute the suit. Otherwise also, the suit instituted by 
the  Regional  Manager  would  still  be  a  good  one  as  he 
unquestionably is one of the principal officers of the plaintiff 
corporation being the Head of the Regional Office situated 
in Guwahati and able to depose to the facts of the case.

Conclusion

19. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below deserves to be confirmed.

Order

20. The  appeal  is  dismissed  on  contest  with  cost.  The 
Judgment and Decree passed by the learned Court below in 
Money Suit No. 519/2006 is hereby upheld and confirmed.

21. A decree be drawn within 15 days from today and the 
case record of this appeal be consigned to the Record Room.

22. Let the case record of Money Suit  No. 519/2006 be 
sent back to the learned Court below with a copy of this 
Judgment.

Given under my hand and the seal of this Court on 
this the 2nd day of September, 2013.

      Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.     
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