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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati.

Monday, the 23rd day of September, 2013

Money Suit No. 4 of 2006

Assam Industrial Development Corporation Ltd..............Plaintiff
versus

1. M/s Gopinath Udyog Pvt. Ltd.
2. Shri Amiya Kanti Dhar Choudhury
3. Shri Ramendu Purkayastha.................................Defendants

This  suit  coming  on  for  final  hearing  on  16.09.2013  in 
presence of:–

Advocate for the Plaintiff: Shri P. Bhowmick 
Advocate for the Defendants: Shri Sailen Medhi

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit for realization of money advanced by way 
of loan.

The case of the plaintiff

2. The case of the plaintiff is that in the Board meeting of 
the defendant company held on 04.09.1989 it was resolved 
inter alia that the defendant company would borrow a sum 
of Rs. 73.00 lakhs from the plaintiff corporation under the 
Industrial  Development  Bank  of  India’s  (IDBI’s)  refinance 
scheme. In the said Board meeting, defendants no. 2 and 3 
were specifically authorised to execute such agreement and 
other  things  as  may  be  required  for  the  purpose  of 
obtaining  the  loan.  Accordingly,  a  loan  agreement  was 
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executed on 17.11.1989 between the  plaintiff  corporation 
and the defendant company for a term loan in respect of a 
sum of Rs. 73.00 lakhs. On 04.06.1992, a supplementary 
loan agreement  was executed between the  parties  for  an 
additional amount of Rs. 6.5 lakhs. A promissory note was 
executed by the defendant no.  1 company on 17.11.1989 
wherein  it  was  stated  that  on  demand  the  defendant 
company had promised to pay the  plaintiff  a sum of  Rs. 
73.00 lakhs only with interest @ 12.15% per annum. On 
04.06.1992, another promissory note of Rs. 6.5 lakhs was 
executed  by  the  defendant  company  in  favour  of  the 
plaintiff.

3. A  deed  of  hypothecation  dated  17.11.89  was  also 
executed by the defendant company in favour of the plaintiff 
corporation. On 04.06.1992, another deed of hypothecation 
in respect of Rs. 6.5 lakhs was executed by the defendant 
company in favour of the plaintiff. On 17.11.89, a deed of 
guarantee  was  executed  by  the  defendant  company  in 
favour of the plaintiff. On 04.06.92, similarly another deed 
of  guarantee  was  also  executed  between  the  parties 
subsequent  to  the  additional  term loan  of  Rs.  6.5  lakhs 
being granted to the defendant company. Another deed of 
undertaking was executed on the same date i.e. 17.11.1989 
by the defendant company on the plaintiff’s sanctioning an 
amount of Rs. 73.00 lakhs. The said undertaking was given 
to the effect that any overrun in the cost of the project, if 
envisaged, shall be financed from the own resources of the 
defendant  company.  Another  deed  of  undertaking  was 
executed by the defendant company in favour of the plaintiff 
on 04.06.1992 subsequent to the additional  term loan of 
Rs.  6.5  lakhs  being  granted.  On 17.11.89  itself,  another 
deed  of  undertaking  was  executed  by  the  defendant 
company to the effect inter alia that so long the instalments 
of the aforesaid term loan assistance of Rs. 73.00 lakhs was 
outstanding, the defendants no. 2 and 3 will not dispose of 
their share holdings. Two more undertakings were executed 
by the defendants as elaborated in the plaint.
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4. On  17.11.89,  a  mortgage/charge  was  registered 
between  the  parties  with  the  Registrar  of  Companies. 
Subsequent  to  the  additional  term loan  of  Rs.  6.5  lakhs 
being  granted,  an  additional  mortgage/charge  was 
registered  between  the  parties  with  the  Registrar  of 
Companies  as  the  earlier  registration  of  charge  dated 
17.11.89.  The  process  of  disbursement  of  the  said  loan 
started from 18.12.89. The repayment schedule was drawn 
on  31.5.93  beginning  from  7.6.92  to  7.6.2000.  As  the 
defendants failed to repay the loan as per the repayment 
schedule,  the  plaintiff  had  taken  over  the  unit  of  the 
defendant company on 27.12.02 under Section 29 of  the 
State Financial Corporation Act, but has not been able to 
get  adequate  price  to  cover  the  loan  amount  along  with 
interest accrued thereon. As on the date of the filing of the 
suit, the defendant company owed the plaintiff an amount 
of Rs. 2,37,04,014.72. The principal sum of loan being Rs. 
79,47,610.00 with Rs. 1,16,83,501.00 as interest accrued 
thereon, penal interest amounting to Rs. 13,22,975.00 and 
additional  interest of  Rs. 10,32,405.00,  the total  of  these 
amounts  is  Rs.  2,19,86,491.00.  In  spite  of  several 
reminders,  the  defendant  company and its  Directors  had 
failed to repay the said amount. Hence this suit.

5. It  needs  mentioning  here  that  vide  Judgment  and 
Decree dated 13.11.2006 this  suit  was decreed  ex  parte. 
The  ex  parte Judgment  and  Decree  was  set  aside 
subsequently as per order passed on 18.12.2010 in Misc. 
(J) Case No. 24/2009 arising out of an application under 
Order IX Rule 13 of the CPC filed by the defendants. 

The case of the defendants

6. Besides  alleging  that  the  suit  is  not  maintainable, 
there is no cause of action, the suit is barred by limitation 
and the suit is bad for non-joinder of necessary parties, the 
defendants averred as follows:

(1) The defendant no. 1 company was established primarily 
for manufacturing of PVC pipes to be supplied to the Public 
Health  Department  and  the  Public  Works  Department, 
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Government  of  Assam,  and  on  the  assurance  of  regular 
purchase of PVC pipes by those departments, the defendant 
no. 1 company obtained loan from the plaintiff. During the 
period  1992-93,  the  purchase  of  PVC  pipes  by  the 
government  departments  was  stopped  and  as  such  the 
defendant  no.  1 had to face acute  hardship and became 
irregular in repayment of the loan to the plaintiff.

(2) The defendant company was sanctioned a subsidy of Rs. 
10.00  lakhs  out  of  which  the  plaintiff  adjusted  Rs. 
7,50,000/- towards the  loan amount.  As  per  government 
industrial  policy,  an  amount  of  Rs.  5,00,000/-  as  seed 
capital  assistance  was  also  received  by  the  defendant 
company not to be repaid back to the government.

(3) Without issuing any notice to the defendant as required 
under Section 30 of the State Financial Corporation Act, the 
plaintiff  took  over  the  unit  without  management  which 
includes land, building, pathway passage, all things allowed 
to the land, furniture, fixtures, fittings, etc. including the 
electric  and  water  connection  and  all  immovable  and 
movable properties stated therein as shown in Schedule A 
and B of the possession certificate issued to the defendants 
on 27.12.2002. The plot of land measuring 0.84 Are along 
with  the  building  attached to  it  was  mortgaged with  the 
plaintiff  but the said land also has been shown as being 
taken over by the plaintiff without due process of law. The 
taken over properties of the defendant no. 1 company were 
assessed by plaintiff’s valuer, one Sri Satya Brata Barua, to 
the  tune  of  Rs.  1,87,00,000/-.  After  taking  over  the 
aforesaid  properties,  the  plaintiff  neither  appointed  any 
administrator to run the unit nor tried to set the property 
for realization of the loan amount.

(4) The plaintiff failed to apply to the District Judge under 
Section 31 of the Act to get the property sold for realization 
of the amount, but kept the property under lock and key 
from the date of taking over of the same till date causing 
loss  not  only  to  the  plaintiff  but  also  to  the  defendants. 
From  27.12.2002  till  date,  the  industrial  unit  of  the 
defendants valued at about 2 crores of rupees by their own 
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valuer  has  been  completely  destroyed,  dilapidated  and 
damaged to such an extent that the present value of the 
property will be a few thousand rupees only.

(5) Sections 29 and 31 of the State Financial Corporation 
Act  provides  the  ways  and  means  as  to  how  the  loan 
amount be realised by taking over the unit and to get the 
same sold and not to destroy the industrial unit and then 
file a suit for realization of the amount. If the plaintiff would 
have  sold the  industrial  unit  after  taking  over  the  same, 
they  would  have  fetched  double  the  amount  of  the  loan 
amount  and  after  adjustment  of  the  loan  the  defendant 
would have got the remaining sum.

Issues

7. Based  on  the  above  pleadings,  the  following  issues 
were framed in this suit:

(1) Whether there is cause of action for the suit?

(2) Whether the suit is barred by limitation?

(3)  Whether  the  suit  is  bad  for  non-joinder  of  necessary 
parties?

(4)  Whether  the  plaintiff  is  entitled  to  realize  Rs. 
2,19,86,490.00 with  pendente lite and future interest from 
the defendants till the date of realization?

(5) Whether the plaintiff  is entitled to a decree as prayed 
for?

8. Both the sides examined a witness each. I have gone 
through  the  pleadings  of  the  parties  and  the  evidence 
tendered on record,  and perused the  relevant  documents 
and also considered the submissions made by the learned 
advocates.

Discussion, decision and reasons therefor

9. Though as  many as five  issues were framed in this 
suit,  the  finding  upon  issue  no.  2,  which  relates  to 
limitation, is sufficient for the decision of this suit. Hence, I 
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am not inclined to take up the other issues (as per Order 
XX Rule 5 of the CPC).

Finding upon issue no. 2 with reasons

10. It appears from the plaint as well as from the evidence-
on-affidavit  of  PW1  that  on  17.11.1989  a  term  loan 
agreement  (Ext.  1)  was  executed  between  the  plaintiff 
corporation and the defendant company for a sum of Rs. 
73.00  lakhs.  On  04.06.1992,  a  supplementary  loan 
agreement (Ext. 3) was also executed between the plaintiff 
corporation and the defendant company for an amount of 
Rs. 6.5 lakhs. A promissory note (Ext. 4) was also executed 
by  the  defendant  company  in  favour  of  the  plaintiff 
corporation  on  17.11.1989  with  a  promise  to  pay  the 
plaintiff a sum of Rs. 73.00 lakhs with interest @ 12.15% 
per annum on demand. On 04.06.1992, another promissory 
note  (Ext.  5)  of  Rs.  6.5  lakhs  was  also  executed  by  the 
defendant company in favour of the plaintiff corporation.

11. It appears from Schedule II of Ext. 1 that the term loan 
was to be repaid within 10 years with a moratorium period 
of 2 years from the date of first disbursement. It is further 
stated therein that the detailed schedule of repayment will 
drawn  up  after  the  availment  of  the  first  disbursement 
against the term loan by the borrower. It appears from the 
loan account of the defendant company (Ext. 20) that the 
first  disbursement  of  Rs.  6,00,000/-  was  made  by  the 
plaintiff corporation on 18.12.1989. However, I do not find 
any repayment schedule on record which was supposed to 
be drawn up after the first disbursement. However, there is 
a  repayment  schedule  dated  31.05.1993  (Ext.  19)  which 
was drawn by the plaintiff corporation and was sent to the 
defendant company. The said repayment schedule pertains 
to repayment of the principal. The repayment schedule is as 
under:

Due Date Amount of instalment (in Rs. Lacs)
Term Loan Addl. Term Loan

7.6.92 4.20
7.12.92 4.30
7.6.93 4.30 0.40
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7.12.93 4.30 0.40
7.6.94 4.30 0.40
7.12.94 4.30 0.40
7.6.95 4.30 0.40
7.12.95 4.30 0.40
7.6.96 4.30 0.40
7.12.96 4.30 0.40
7.6.97 4.30 0.40
7.12.97 4.30 0.40
7.6.98 4.30 0.50
7.12.98 4.30 0.50
7.6.99 4.30 0.50
7.12.99 4.30 0.50
7.6.2000 4.30 0.50
TOTAL 73.00 6.50

12. What  clearly  appears  from  the  above  repayment 
schedule  is  that  the  defendant  company was required to 
repay both the term loans in instalments by due dates as 
detailed or elaborated in the repayment schedule. The first 
repayment of the principal (pertaining to the term loan of 
Rs. 73.00 lakhs) was due on 7.6.92 and the last repayment 
of the principal (pertaining to both the terms loans of Rs. 
73.00 lakhs and 6.5 lakhs) was due on 7.6.2000.

13. Let me now come to Article 36 of the Schedule to the 
Limitation Act, 1963. As per the said Article, the period of 
limitation  for  instituting  a  suit  for  realization  of  money 
advanced  on  a  promissory  note  or  bond  payable  by 
instalments  is  three  years  and  the  period  of  limitation 
begins  to  run  from  the  expiration  of  the  first  term  of 
payment  as  to  the  part  then  payable;  and  for  the  other 
parts,  the  expiration  of  the  respective  terms of  payment. 
What  Article  36  provides  is  very  clear  to  understand. 
Applying the same to our case, what comes out is that the 
period of limitation in respect of the first instalment of Rs. 
4.20  lakhs  was  to  expire  on  7.6.95,  that  in  case  of  the 
second instalment of Rs. 4.30 lakhs on 7.12.95, that in case 
of  the  third  instalments  of  Rs.  4.30  lakhs  and  Rs.  0.40 
lakhs on 7.6.96 and that in case the final instalments of Rs. 
4.30 lakhs and Rs. 0.50 lakhs on 7.6.2003. The instant suit 
was instituted on 02.01.2006. There is nothing to show on 
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the  materials  on  record  that  the  there  was  any 
acknowledgement in writing from the side of the defendant 
company  before  the  expiry  of  limitation.  The  learned 
advocate for the plaintiff corporation submitted in course of 
arguments that the admissions made by DW1 in his cross-
examination  can  be  deemed  to  be  acknowledgement  in 
writing under Section 18 of the Limitation Act. But I say no 
as because an acknowledgement of liability under Section 
18 has to be before the expiration of the prescribed period 
of  limitation and not later.  Therefore,  the suit apparently 
seems to be barred by limitation in respect of even the last 
instalments as per the repayment schedule. Therefore, this 
issue  is  answered  in  the  affirmative  and  against  the 
plaintiff.

14. A  question may arise  here  to  the  effect  that  as  the 
defendant  company  failed  to  repay  the  loan  as  per  the 
repayment schedule the plaintiff corporation had taken over 
the  unit  of  the  defendant  company  on  27.12.02  under 
Section 29 of  the  State  Financial  Corporation Act,  1951, 
and,  therefore,  the  right  to  sue  had  actually  arisen  on 
27.12.02, and if time is reckoned from that point of time, 
the  suit  would  eventually  appear  to  have  been instituted 
within  time.  But,  that  would  be  an  incorrect  conclusion 
according to my considered opinion. It is an admitted fact 
(as  per  written  statement)  that  after  taking  over  the 
industrial  unit  of  the  defendants the  plaintiff  corporation 
did not run the industrial unit and the whole property was 
kept under lock and key from the date of taking over of the 
same. The plaintiff has stated in the plaint that it has not 
been able to get adequate price to cover the loan amount 
along with interest accrued thereon.

15. Section 29(1) of the State Financial Corporations Act, 
1951, provides that where any industrial concern, which is 
under  a  liability  to  the  Financial  Corporation  under  an 
agreement, makes any default in repayment of any loan or 
advance  or  any  instalment  thereof  or  in  meeting  its 
obligations  in  relation  to  any  guarantee  given  by  the 
Corporation or otherwise fails to comply with the terms of 
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its agreement with the Financial Corporation, the Financial 
Corporation  shall  have  the  right  to  take  over  the 
management  or  possession  or  both  of  the  industrial 
concerns, as well as the right to transfer by way of lease or 
sale  and  realise  the  property  pledged,  mortgaged, 
hypothecated  or  assigned  to  the  Financial  Corporation. 
Sub-section (4) of Section 29 provides that where any action 
has  been taken against  an industrial  concern  under  the 
provisions  of  sub-section  (1),  all  costs,  charges  and 
expenses which in the opinion of the Financial Corporation 
have been properly incurred by it as incidental thereto shall 
be recoverable from the industrial concern and the money 
which is received by it shall, in the absence of any contract 
to the contrary, be held by it in trust to be applied firstly, in 
payment  of  such  costs,  charges  and  expenses  and, 
secondly,  in  discharge  of  the  debt  due  to  the  Financial 
Corporation, and the residue of the money so received shall 
be paid to the person entitled thereto.

16. In  our  case,  there  is  nothing  to  the  effect  that  the 
plaintiff corporation had run or managed the industrial unit 
of the defendant company and applied the money received 
thereby in discharge of the debt due to it. Further, had the 
plaintiff  corporation  transferred  the  industrial  concern of 
the defendant company and recovered a part of the debt out 
of  the proceeds of  such transfer and thereafter instituted 
the suit for realization of the remaining dues then it would 
have been correct to say that the right to sue had arisen 
thereafter  to  realize  the  remaining  dues  payable  by  the 
defendant company. Such is not the case here. The suit at 
hand was instituted without realizing any money from the 
industrial  unit  of  the  defendant  company  and  without 
transferring  the  same  in  exercise  of  the  power  under 
Section 29 of the  State Financial Corporations Act, 1951. 
Therefore, it won’t be correct to say that the right to sue had 
arisen  on  the  taking  over  of  the  industrial  unit  of  the 
defendant company on 27.12.02.

Order
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17. In  view  of  the  foregoing  discussion,  the  suit  is  
apparently  barred  by limitation  and  accordingly  the  same  
stands dismissed on contest with cost. 

18. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 23rd day of September, 2013, at Guwahati.

     

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.

APPENDIX
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Witnesses examined by the Plaintiff:
1. Shri Pranab Kumar Dutta (PW1)

Documents exhibited by the Plaintiff:
1. Extract of Board Resolution (Ext.1)
2. Loan Agreement dated 17.11.89 (Ext.2)
3. Supplementary Loan Agreement dated 04.06.92 (Ext.3)
4. Promissory Notes (Ext. 4 and 5)
5. Deeds of Hypothecation (Ext. 6 and 7)
6. Deeds of Guarantee (Ext. 8 and 9)
7. Deeds of Undertaking (Ext. 10 and 11)
8. Deed of Hypothecation (Ext. 12) 
9. Deeds of Undertaking (Ext. 13 and 14)
10. Certificate of Registrar of Companies (Ext. 15)
11. Letter dated 12.12.89 of the Registrar of Companies (Ext. 16)
12. Certificate of Registration of Charge (Ext. 17)
13. Letter dated 31.05.93 (Ext. 18)
14. Repayment Schedule (Ext. 19)
15. Loan Account of defendant company (Ext. 20)
16. Statement of Seed Capital and Service Charge (Ext. 21)
17. Office copy of Letter dated 3.12.98 (Ext. 22)
18. Office copy of Legal Notice (Ext. 23)
19. Office copy of Letter dated 26.5.99 (Ext. 24)
20. Office copy of Letter dated 6.5.2000 (Ext. 25)
21. Statement of outstanding dues of defendant no. 1 (Ext. 26)
22. Office copy of Letter dated 30.5.2000 (Ext. 27)
23. Office copy of Letter dated 6.12.2000 (Ext. 28)
24. Statement of outstanding dues of defendant no. 1 (Ext. 29)
25. Office copy of Letter dated 24.5.2001 (Ext. 30)
26. Statement of outstanding dues of defendant no. 1 (Ext. 31)
27. Office copy of Letter dated 1.11.2001 (Ext. 32)
28. Statement of outstanding dues of defendant no. 1 (Ext. 33)
29. Office copy of Letter dated 7.5.2002 (Ext. 34)
30. Statement of outstanding dues of defendant no. 1 (Ext. 35)
31. Office copy of Letter dated 15.11.2002 (Ext. 36)
32. Statement of outstanding dues of defendant no. 1 (Ext. 37)

Witnesses examined by the Defendant:
1. Shri Amiya Kanti Dhar Choudhury (DW1)

Documents exhibited by the Defendant:
1. Copy of Possession Certificate (Ext. A)

      Civil Judge No. 3,
      Kamrup, Guwahati.
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