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  Public Prosecutor

For the accused : Shri Najib Baksh, Advocate.

J U D G E M E N T

1. The accused Mohammad Kadar Ali has been charged in this case u/s 20(b)

(ii)(C) of the Narcotic Drugs and Psychotropic Substances Act, 1985 (as 

amended) (hereinafter called ‘the Act’ for the sake of brevity) for having 

been found in conscious possession of 42.6 kilogram of Ganja (Cannabis) 

and for having indulged in illicit trafficking thereof in violation of section 

8 (c) of the Act.

2. The case of the complainant, the Union of India in a nut shell is that on 

specific intelligence input duly reduced into writing and intimated to the 

immediate  superior  officer  Mohd.  Nawab,  Superintendent  and  after 

obtaining necessary permission from the superiors, a batch of officers and 

staffs  led  by  the  Superintendent  of  the  Guwahati  Zonal  Unit  of  NCB 

Mohd. Nawab left NCB Office at about 6 P. M. on 19.08.2013 and reached 

in  front  of  Godown-4,  Western  Carriers,  Lokhra  Chariali  Jail   Road, 

Guwahati-34  at  about  7  P.  M.  and  found  standing  a  truck  bearing 

registration no. WB-25B-3950. On asking about the owner of the truck a 

person named Md. Kadar Ali (the accused) came forward and told that the 

particular  truck  belonged  to  him.  Thereafter,  the  officers  of  the  NCB 

disclosed their identity and showed him the authority of search given to 

them  by  their  said  Superintendent  and  asked  the  accused  to  extend 

cooperation in their proposed search. Before beginning search they called 

two independent witnesses namely, Shri Shivram Prasad Mishra and Shri 

Ramesh Singh from amongst the onlookers and thereafter they began their 

search in the truck bearing registration no. WB-25B-3950. On search with 

the help of torch light and the light of the cabin of the truck, one gunny bag 
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was found concealed below the long seat  behind the driver’s  seat.  The 

gunny bag was taken out and opened in presence of the accused and the 

two independent witnesses. The gunny bag was found to be containing two 

packages containing flowering tops of cannabis plant believed to be Ganja 

which were wrapped in newspapers  and further  wrapped in transparent 

polyethylene  and tied with plastic  string.  The gunny bag weighed 42.6 

kilogram (gross)  which was ascertained by way of a weighing machine 

carried by the team. Some part of the flowering plant so recovered was 

tested on the spot with the Narcotic Drug Detection Kit and gave positive 

result for Ganja. One sample of 25 gms. in duplicate was drawn from the 

homogeneous mixture from the two packets and sealed with the NCB Seal 

no.  1  duly  labelled  and  signed  by  the  accused,  the  two  independent 

witnesses  and the seizing officer  in  accordance with the relevant  rules. 

This entire exercise, according to the complainant, was done at the place of 

recovery in presence of the accused, the two witnesses and seizing officer. 

The gunny bag was also similarly packed and sealed with the NCB Seal 

No.  1 and bore the signatures of  the aforenamed persons including the 

accused.  One dual  SIM and dual  battery mobile  phone was also seized 

from the possession of the accused and kept and sealed in an envelope in 

the aforesaid manner. The truck was also seized alongwith relevant papers 

and  a  proper  Search-cum-seizure  List  was  prepared  in  front  of  the 

Godown-4  of  the  Western  Carriers,  Lokhra  Chariali,  Near  Jail  Road, 

Guwahati-34. An inventory of the seized article/goods was also prepared 

on the spot in accordance with law.

3. Thereafter, the complainant gave the accused a notice u/s 67 of the Act 

asking him to appear at the Basistha Police Station, Guwahati at 10 P. M. 

on 19.08.2011 for recording his statement. It is the case of the complainant 

that as the accused did not know the location of the said Police Station, he 

accompanied the NCB officials. The Intelligence Officer (also the seizing 

officer) recorded the statement of the accused at the said Police Station 

which according to the complainant was voluntary. In the said statement, 

the  accused  is  stated  to  have  confessed  that  he  knowingly  brought  the 
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seized  Ganja  from  one  Babu  Bhai  of  Coochbehar,  West  Bengal   for 

delivering the same to one of his (Babu Bhai’s) associates in Guwahati and 

that he had knowingly concealed the same below the long seat in the cabin 

of the truck behind the driver’s seat. The accused is also stated to have 

confessed that he used to do such activities often to earn money and that in 

the last one year prior to his arrest; he had done so many times and also 

that on 01.08.2011 he had delivered 30 kilograms of Ganja to Babu Bhai 

who was introduce by one Ratan Das. The said statement was written by 

the  accused  himself  in  his  mother  tongue  Bengali.  The  accused  was 

thereafter formally arrested by the NCB.

4. The  samples  drawn  from  the  seized  ganja  were  sent  to  the  Forensic 

Science Laboratory by special messenger for chemical examination. The 

same was certified by the Chemical Examiner in the FSL to have given 

positive  test  for  Cannabis  (Ganja).  Enquiries  about  Babu  Bhai  and the 

owners of the truck Shri Ashok Ghosh were made. Babu Bhai could not be 

traced owing to  insufficient  information about  him and no evidence  of 

involvement of the owner Shri Ashok Ghosh has yet been found by the 

NCB officials. The above chain of events led to the accused being booked 

under  section  20(b)(ii)(C)  r/w sec.  8(c)  of  the Act  and to  the  filing  of 

offence report against the accused after due investigation. The accused has 

since been in the judicial custody.

5. After the offence report in the case was filed, this court went on to record 

the evidence before charge adduced by the complainant in presence of the 

accused who has been represented by learned defence counsel. After that, 

on finding sufficient materials against the accused Mohammad Kadar Ali, 

this court framed charge u/s 20(b)(ii)(C) of the Act. The said charge was 

read over and explained to the said accused. On the accused denying the 

charge and claiming to be tried, this court proceeded further to try him.

6. C. W. 1, C. W. 2 and C. W. 3 were examined-in-chief before framing of 

charge. The accused kept their cross-examination reserved till framing of 

charge and later cross-examined them. Apart from the aforesaid witnesses, 

C. W.s 4, 5, 6 and 8 were also examined on behalf of the complainant and 
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cross-examined  on  behalf  of  the  accused.  After  the  evidence  of  the 

complainant was over, the accused was examined u/s 313 of the Code of 

Criminal Procedure and the incriminating materials brought on record by 

way of the evidence as stated were brought to his notice for enabling him 

to give explanation with regards the same. The plea taken by the accused is 

generally of denial of all the allegations though in answer to question no. 

13 he has confessed that a person named Babu Bhai had given him the 

contraband for making over the same to his some associate and that he 

quite often indulged in such trafficking to earn money. He also alleged that 

before he gave his confessional statement, he was physically assaulted by 

the NCB officials to elicit the same. He stated that he was not at the place 

of occurrence and that no search authorisation letter was shown/given to 

him and that his signatures on the samples were not taken by the NCB 

officials. He has further alleged that his signatures on the seizure list and 

the  inventory  were  taken  at  the  Police  Station.  He  was  also  given  the 

opportunity to lead evidence in his defence which he ultimately did not 

avail. 

7. After the accused intimated that he did not want to lead evidence in his 

defence, the arguments from both the sides were heard. However, as the 

case stood transferred from the court of the Honourable Sessions Judge, 

Kamrup, Guwahati to this court, the judgement could not be passed. After 

transfer  of  the case  to  this  case,  written arguments  were  placed by the 

respective sides along with the oral arguments which were heard by my 

learned predecessor but owing to his transfer, the judgement again could 

not be delivered. Ultimately, the arguments by the sides were heard by me 

on 06.09.2013.

8. From the evidence led by the complainant and the defence pleaded by the 

accused, the following points emerge for determination by me:

i. Whether the article seized from the truck bearing registration no. WB-

25B-3950  was  cannabis  (ganja)  and  whether  it  was  of  commercial 

quantity?
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ii. Whether the accused Mohammad Kadar Ali  was found in conscious 

possession  of  or  otherwise  trafficking  in  42.6  kilogram of  Cannabis 

(Ganja) on 19.08.2011 so as to constitute an offence u/s 20(b)(ii)(C) of 

the Act?

iii. Whether the NCB officials extracted the confessional statement from 

the  accused  by  use  of  force  or  coercion  or  the  said  confessional 

statement is voluntary and whether on account of  the said statement 

having been recorded in the police station, the same is inadmissible?

iv. Whether the search and seizures made in the case was in accordance 

with law and if not, whether the said violation has resulted in vitiation 

of the proceeding entitling the accused to an acquittal?

v. What  has  to  be  the  quantum  of  punishment  to  be  awarded  to  the 

accused, if at all?

9. For the purpose of finding answers to the above mentioned 

points  for  determination,  it  is  necessary  to  sift  the  evidence  on  record 

which I am going to do in the coming paragraphs.

10.  Let  me  take  up  the  third  point  of  determination  for 

consideration first which relates to voluntariness and admissibility of the 

confessional statement attributed to the accused. 

11.  From a reading of section 24 of the Indian Evidence Act it 

is evident that a confession made by an accused is rendered irrelevant in 

criminal proceeding if the making of the confession appears to the Court to 

have been caused by any inducement, threat or promise with reference to 

the charge against the accused. A confession, if it is voluntary, truthful, 

reliable  and  beyond  reproach,  is  an  efficacious  piece  of  evidence  to 

establish the guilt of the accused.

12.  The confessional statement attributed to the accused was 

recorded by C. W. 1, Shri Raj Kumar Shaw, Intelligence Officer of the 

NCB on 19.08.2011 and he was produced before the learned Chief Judicial 

Magistrate,  Kamrup  at  Guwaahati  on  20.08.2011  and  he  made  no 

grievance in regard to the confession recorded. Thereafter the accused was 
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produced  before  the  Court  several  times  but  he  never  retracted  his 

confession.  The appellant  retracted the confession made by him for the 

first  time  in  his  statement  under  Section  313 of  the  Code  of  Criminal 

Procedure.  In  my  opinion,  when  an  accused  is  made  aware  of  the 

confession  made  by  him  and  he  does  not  make  complaint  within  a 

reasonable time, same shall be a relevant factor to adjudge as to whether 

the  confession  was  voluntary  or  not.  Here  in  the  present  case  he  was 

produced before the Court on several dates and at no stage he made any 

complaint of any torture or harassment in recording the confession. It is 

only when his statement was recorded under Section 313 of the Code of 

Criminal  Procedure  that  he  made  the  allegation  of  physical  assault  for 

eliciting the confessional statement from him. During cross-examination of 

C. W. 1 it has been highlighted on behalf of the accused that the Ext. 7 (the 

notice u/s 67 of the Act ) does not mention any place and on the said basis 

it has been elicited from the said witness that the same was incomplete. It 

has been suggested in his behalf that as Ext. 7 does not mention any place 

where the accused was to attend, he did not go anywhere and his statement 

was  not  recorded or  voluntary.  However,  the same gets  derailed as the 

accused  has  not  denied  in  his  statement  u/s  313  of  Code  of  Criminal 

Procedure  that  he  was  asked  to  go  to  Basistha  P.  S.  when  the  said 

allegation of the complainant was brought to his notice.  In fact, he has 

confessed  in  his  response  to  the  question  no.  13  that  Babu  Bhai  from 

Coochbehar, West Bengal had given him the contraband to be delivered to 

one of his associates and that the accused had been doing this for monetary 

benefit. In the facts and circumstances of the case I am of the opinion that 

the confessional statement made by the accused was voluntary in nature. 

13. The complainant’s case is that after the Ganja was seized 

and it  had reasonable grounds to believe that an offence in violation of 

20(b)(ii)(C) of the Act was committed, the NCB officials gave the accused 

notice u/s 67 of the Act and asked him to come to the Basistha Police 

Station but as the accused did not know the location of the said Police 

Station,  he  accompanied  the  NCB  officials  by  making  a  request. 
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Thereafter, the statement of the accused was recorded there as has already 

been adverted to. The plea taken by the accused and his learned counsel 

challenging  its  legality  and  admissibility  is  two  fold.  First  is  that  the 

accused was physically assaulted and made to give the said statement. The 

second one is that as the statement was recorded in the Basistha Police 

Station, the same was not admissible being hit by sections 24 to 26 of the 

Indian Evidence Act.  

14. Power to call  for information to the officers specified is 

conferred by Section 67 of the Act and the confession in the present case 

has  been  recorded  in  exercise  of  the  said  power.  Section  25  of  the 

Evidence Act makes confessional  statement given by an accused before 

police officers inadmissible in evidence which cannot be brought on record 

by the prosecution to obtain conviction. Further Section 26 of the Evidence 

Act  in  no  uncertain  terms  provides  that  the  confession  made  while  in 

custody of police officer cannot be proved against accused to support the 

criminal  charge.  Therefore,  what needs to be considered is  whether the 

accused  gave  his  statement  to  a  police  officer  or  was  his  statement 

recorded while in the custody of a police officer. It is an admitted fact that 

his statement was recorded at the police station. However, if look into the 

language of sections 25 and 26 of the Indian Evidence Act, we will find 

that  it  is  not  the  place  of  recording  of  confessional  statement  that  is 

relevant  for  the  purpose  of  those  sections  but  what  is  relevant  is  that 

whether the statement has been made to a police officer or has been made 

in custody of a police officer.  It  is not the case of the accused that the 

statement attributed to him was recorded by a police officer or that at the 

relevant  time  he  was  in  police  custody  and  not  in  the  custody  of  the 

officials of the NCB. It is true that Section 53 of the Act confers powers to 

the Central Government to invest officers of the specified categories, with 

the powers of an officer-in-charge of police station but that itself shall not 

make them the police officers within the meaning of Section 25 and 26 of 

the Evidence Act. The officers with whom lie the powers of search, seizure 

and investigation under the Act have not been conferred with the power to 

Page 8 of 18 

SESSIONS SPECIAL CASE NO. 52 (K) OF 2012



submit report under Section 173 of the Code of Criminal Procedure. Such 

officer  is  required  to  lay  complaint  in  the  Court  of  Special  Judge  for 

prosecuting an accused. The power to submit report under Section 173 of 

the Code of Criminal Procedure is necessary to make the officers of the 

Narcotics Control Bureau police officers within the meaning of Section 25 

and 26 of the Evidence Act. The important attribute of Police Officer is not 

only  to  investigate  but  also  to  launch prosecution  by filing  a  report  or 

charge-sheet. The said attribute not being available to the officers of the 

NCB  they  cannot  be  said  to  be  police  officers  within  the  meaning  of 

sections 25 and 26 of the Indian Evidence Act. [See (2011) 11 SCC 347, 

Ram Singh vs. Central Bureau of Narcotics] As already stated, the accused 

has not alleged that his statement was recorded by a police officer or was 

made while in custody of a police officer. These provisions of the Indian 

Evidence Act not providing that such a statement cannot be recorded in a 

police  station  the  plea  of  inadmissibility  of  the  confessional  statement 

made by the accused on this count, I am afraid, does not sustain itself.

15. This takes me to the fourth point for determination whether 

the search and seizure made in this case were made in violation of any 

legal provision and if yes, whether the violation has vitiated the trial of the 

accused  entitling  him  to  an  acquittal.  The  accused  has  stated  in  his 

statement u/s 313 of the Code of Criminal Procedure that he was not at the 

place  of  occurrence  and  that  no  search  authorisation  letter  was 

shown/given to him and that his signatures on the samples were not taken 

by the NCB officials.  He has further  alleged that  his  signatures on the 

seizure  list  and  the  inventory  were  taken  at  the  Police  Station.  While 

arguing the case of the accused, the learned defence counsel has submitted 

that section 42(2) of the Act was not followed and therefore, the alleged 

recovery from the accused is vitiated entitling the accused to an acquittal.

16. It  is  again an  admitted  fact  by the  complainant  that  the 

search and seizure were made after 7 P. M. on 19.08.2011. As it was a time 

after sunset, keeping in view the proviso to section 42(1) of the Act, in 

case,  there  was  no  search  warrant  and  authorisation  as  contemplated 
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therein and the searching and seizing officer had the reason to believe that 

the same could not be obtained without affording an opportunity to the 

accused  for  concealment  of  evidence  or  for  escape,  search  and  seizure 

could be made after recording the grounds of such belief. A copy of the 

said record, thereafter, had to be sent to the immediate superior within 72 

hours  thereof  as  provided  in  sub-section  2  of  section  42  of  the  Act. 

However, this sub-section will come into play only if there was no search 

warrant  or  letter  of  authorisation  already  issued.  The judgement  of  the 

Honourable Orissa High Court delivered in the case of A. Rajeswar Patra 

Vs.  The  State  as  reported  in  MANU/OR/0329/1996  relied  on  by  the 

accused,  therefore,  is  of  no  help  to  him.   For  the  same  reason  the 

judgement of the Honourable Gauhati High Court delivered in the case of 

Manik Debnath & ors.  Vs.  State of Assam [(2008) 2 GLR 17] and the 

judgement  of  the  Honourable  Supreme  Court  passed  in  Abdul  Rashid 

Ibrahim Mansuri Vs, State of Gujarat [(2000) 2 SCC 513] fail to rescue 

him.

17. In his examination-in-chief, the C. W. 1 Shri Raj Kumar 

Shaw, who is also the seizing officer, has stated that he was authorised by 

the Superintendent Md. Nawab vide Ext. 1 and he showed the same to the 

accused before beginning the search. A perusal of the Ext. 1 reveals that 

the  same  was  issued  by  the  Superintendent,  NCB on  19.08.2011.  It  is 

further the story of this witness that the team  of officers and staff which 

had conducted the operation was led by the Superintendent Md. Nawab 

himself. In his cross-examination, he has responded to the question put by 

the  defence  that  his  team reached  the  spot  at  around  7  P.  M.  and the 

authorisation letter  was given to him after  their  arrival  there though he 

could not recall exactly at what time the same was given to him. There is 

no suggestion to the effect that the Ext. 1 was not shown to the accused. 

As the same is an authority to search and sub-section 2 of section 42 of the 

Act comes into play only when a search is made without a search warrant 

and after  sunset,  question  of  violation  of  the  said  sub-section  does  not 

arise. Further, the statement of the C. W. 1 in his examination-in-chief that 
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the seizure list and the inventory were prepared at the place of occurrence 

and that the signatures of the accused and other witnesses thereon were 

taken at the same place has not been assailed in the cross-examination. Not 

even  a  suggestion  to  challenge  the  same  has  been  made  in  the  cross-

examination. Likewise, the statement of the said witness that signatures of 

the accused were taken on the sample of Ganja has not been challenged in 

cross-examination. As such, the assertion of the accused in his statement 

u/s 313 of the Code of Criminal Procedure that his signatures on the said 

documents were taken at Basistha Police Station does not look convincing. 

As such the third point of determination is answered against the accused.

18. Let me now take up the most important of all the points of 

determination posed to me which are the points number (i) and (ii). This 

will require a deeper look into the evidence on record. 

19. Let  me  first  consider  the  confessional  statement  of  the 

accused which I have already held to be voluntary and legally worthy to be 

acted  upon.  The Honourable  Supreme  Court  in  Ram Singh vs.  Central 

Bureau of  Narcotics  [(2011)  11 SCC 347]  has  ruled  that  though as  an 

abstract proposition of law it cannot be said that a conviction cannot be 

maintained solely on the basis of the confession made under section 67 of 

the Act, before solely acting on a confession, as a rule of prudence, the 

courts  require  some corroboration.  In his  confessional  statement  he has 

categorically stated that he had been a driver by profession for the last one 

year before which he had been working as helper (khalasi). He is a resident 

of village Maheshpur, P. O. Jhunka, under P. S. Beldanga in the district of 

Murshidabad, West Bengal. He has admitted that he had been working at 

the relevant time as a driver for Shri Ashok Ghosh of 61/H. K. N. C. Road, 

Kolkata.  He has further  stated that  on 17.08.2011 at  2  A.  M. a person 

named  Babu  Bhai  of  Coochbehar  gave  42  kilograms  of  Ganja  to  be 

delivered to one of his associates at Guwahati. He loaded the said 42 kgs. 

of ganja on his truck no. WB-25B-3950 hidden under the long seat behind 

the driver’s seat. He has also confessed that he uses to do such works for 

money and had been doing the same for the last one year. He has also 
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stated that on 01.08.2011 he had delivered 30 kilogram of Ganja to Babu 

Bhai. At that time also he had carried the ganja in his truck stealthily. He 

has further confessed that one year back he came in contact with babu Bhai 

through one Ratan Das of Raiganj.

20. C. W. 1 Shri Rajkumar Shaw, who is the seizing officer, 

has stated in his evidence-in-chief that he found two gunny bags hidden 

underneath the long seat behind the driver’s seat in the cabin of the truck 

and the same was taken out of the cabin of the truck in presence of the 

accused and the two independent witnesses apart from the members of the 

NCB  team who  undertook  the  operation.  I  have  already  held  that  the 

procedural  formalities  were observed at  the time of search and seizure. 

After the gunny bag was taken out of the truck, the same was weighed in 

presence of the accused, the two witnesses and the NCB officials and was 

found to be weighing 42.6 kilogram in gross. The gunny bag contained two 

packages containing flowering tops of cannabis plant believed to be Ganja 

which were wrapped in newspapers  and further  wrapped in transparent 

polyethylene and tied with plastic string. Some part of the flowering plant 

so recovered was tested on the spot with the Narcotic Drug Detection Kit 

and gave positive result for Ganja. One sample of 25 gms. in duplicate was 

drawn from the homogeneous mixture from the two packets and sealed 

with the NCB Seal no. 1 duly labelled and signed by the accused, the two 

independent  witnesses  and  the  seizing  officer  in  accordance  with  the 

relevant rules. This entire exercise, according to the complainant, was done 

at the place of recovery in presence of the accused, the two witnesses and 

seizing officer.  It  is  to be noted that  at  the said time,  this witness  was 

accompanied by Shri A. K. Mandal, Intelligence Officer, Shri Santau Aich, 

Intelligence Officer,  Shri  S.  K.  Singh,  Intelligence Officer,  Mrs.  Tulika 

Moreng,  Intelligence  Officer,  drivers  Shri  B.  K.  Das  and  Shri  D. 

Basumatary,  Hawaldar  Shri  Dinabandhu  Biswas,  sepoys  Shri  Sukumar 

Brahma and Shri Hridesh Kumar who all were led by the Superintendent 

Md. Nawab. The sample so prepared was sent to the FSL for chemical 
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examination  whose  report  later  confirmed  that  the  sample  contained 

Cannabis (Ganja).

21. He has further stated that on asking the accused himself 

had come forward and stated that he was the driver of the said truck.

22. The C. W. 3 Shri Santanu Aich, who was a member of the 

search party has also corroborated the statement of the C. W. 1 as he was 

present at the time operation was conducted. He has stated that the gunny 

bag  containing  ganja  was  hidden  underneath  the  long  seat  behind  the 

driver’s seat. The long seat was covered by ply board like material and it 

looked like a box. He has stated that two persons were called as witnesses 

and they  had identified  the  accused  as  the  driver  of  the  truck.  He has 

identified the accused in court as the person standing in the dock. He has 

stated that he had not seen the accused driving the truck. But it has not at 

all been the case of the complainant that the truck was seen being driven 

by  anyone.  The  C.  W.  6,  Shrimati  Tulika  Moran,  another  Intelligence 

Officer, who also accompanied the C. W. 1 in the search operation, has 

also corroborated the C. W.s 1 and 3 and has testified that the ganja under 

reference was seized from the truck no. WB-25B-3950 on 19.08.2011. She 

has also stated that the truck was locked and the same was opened by the 

accused Kadar Ali with the help of key.

23. C.  W.  7,  Dr.  Gajendra  Nath  Deka  is  Deputy  Director, 

Drugs  and  Narcotics  Division,  DFS,  Kahilipara,  Guwhati.  He  had 

examined the samples seized in the case and he has stated in his evidence 

that the sample sent to the FSL in connection with this case tested positive 

for Cannabis (Ganja). 

24. C.  W.  8,  Md..  Nawab,  the  Superintendent,  NCB  has 

testified that the information reduced in writing was given by C. W. 3 Shri 

Santanu Aich and the C. W. 1. Thereafter, he constituted a team of officials 

and then all of them went to the place of occurrence. He has exhibited the 

information as Ext. 3. He has also testified that the team members searched 

the truck on his authorisation vide Ext. 1. On search, gunny bag containing 

suspected Cannabis (Ganja) was recovered from the cabin of the truck. The 
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same was seized by the C. W. 1 Shri Raj Kumar Shaw. He has stated in his 

cross examination that Ext. 1 was issued by him on the spot and that the 

search began after the said letter was issued.  

25. The  two  independent  witnesses  to  search  and  seizure 

operation testifying as C. W. 4 and C. W. 5 are Shri Ram Pd. Mishra and 

Shri Ramesh Singh. Both are employees of Western Carrier  in front  of 

whose godown the truck under reference was parked. C. W. 4 has stated 

that  on  19.08.2011  the  truck  no.  WB-25B-3950  was  unloaded  in  their 

godown and after unloading, it was parked near the godown. While the 

vehicle was being parked the NCB team arrived and team members asked 

as to who the owner of the truck was. As the owner was not available, the 

driver was put forward. According to him the NCB officials had stated that 

they  had  information  that  the  said  vehicle  was  carrying  contraband.  A 

gunny bag containing suspected Ganja was found in the cabin of the truck 

in the tool box. He has stated that the said gunny bag was brought out in 

his presence and that of another witness Shri Ramesh Singh (C. W. 5) and 

the driver and the NCB officials. The gunny bag contained two packages 

inside and on examination by the NCB officials, the same was found to be 

Ganja. He has also testified that the NCB officials weighed the said gunny 

bag in his and Shri Ramesh Singh’s presence and the weight was found to 

be about 42 kgs. Thereafter the same was seized and he put his signature as 

a seizure witness. He has also identified the accused in the court as the 

person  present  in  the  dock.  Nothing  damaging  to  the  case  of  the 

complainant could be elicited from this witness in his cross-examination. 

C. W. 5 has also corroborated him.

26. From the above it is seen that the confessional statement 

made by the accused has been corroborated in all material particulars. As 

stated by the Honourable Supreme Court in the Ram Singh’s case (supra), 

it  is  no law that  that  a confessional  statement  if  otherwise trustworthy, 

cannot be made a basis of conviction and that we look for corroboration 

only as a matter of abundant caution as a step of prudence. It is seen that 
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the  said  voluntary  statement  has  been  fully  corroborated  by  all  the 

witnesses including the two independent witnesses. 

27. Learned  Advocate  for  the  accused  has  relied  on  the 

decision of the Honourable Supreme Court rendered in Paramjeet Singh @ 

Pamma Vs. State of Uttarakhand [(2010) 10 SCC 439)] which lays down 

that more serious the offence,  stricter should be the degree of evidence 

required to bring home the charge against an accused. He has submitted 

that the prosecution has not been able to satisfy the standard of proof in a 

case like this. I am afraid, the said case does not at help the accused as in 

the  instant  case,  the  prosecution  witnesses  had  been  consistently 

corroborating  one  another  as  has  been  done  by  the  two  independent 

witnesses.  Further,  the  voluntary  confessional  statement  of  the  accused 

leaves no manner of doubt in the veracity of the complainant’s story. It is 

not the case of the accused that he was not aware about the contents of the 

gunny  bag  that  was  recovered  from  his  truck.  The  decision  of  the 

Honourable Supreme Court in Ismail Khan Aiyub Khan Pathan Vs. State 

of Gujarat [(2000) 10 SCC 257] relied on by the accused also does not help 

inasmuch as the same can be easily distinguished on the ground that there 

was no confessional statement given by the accused in the said case.

28. In support of the plea that the accused Md. Kadar Ali was 

not in conscious possession of the seized cannabis (ganja), learned defence 

counsel  has placed reliance on a  judgement  of  the Honourable  Gauhati 

High Court in Dinesh Goyenka & Ors. Vs. State of Assam [(2010) 1 GLR 

238]. However, the learned counsel has overlooked the fact that unlike in 

the instant case there was no confessional statement of the accused in the 

said case. In this case the confessional statement of the accused has already 

been held voluntary and legally worthy to be acted upon. Fortifying this is 

his response u/s 313 of the Code of Criminal Procedure to the question 

number 13. On the same ground the judgement of the Honourable Supreme 

Court in State of Punjab Vs. Balkar Singh & another [(2004) 3 SCC 582] 

and  that  of  the  Honourable  Gauhati  High  Court  delivered  in  Onyx 
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Maiphok & Ors.  Vs.  State of Assam & anr. [2011 GLT (Cri)  403] are 

distinguishable and of no help to the accused. 

29. Further plea of the defence in view of the judgement of the 

Honourable Gauhati  High Court  delivered in Alamo Lotha Vs.  State of 

Assam [(2013) 3 GLR 301] is that the seized ganja was not given in the 

custody of the Officer-in-charge of the nearest police station in compliance 

of section 55 of the Act which the learned counsel for  the accused has 

submitted,  is a mandatory provision making alleged seizure of cannabis 

(ganja) from the possession of the accused tainted in law. It is to be noted 

that the seized cannabis (ganja), in this case, was kept in custody of an 

officer  empowered u/s  53 of  the Act.  Such an officer  is  held to  be an 

officer having the powers of an Officer-in-charge of a Police Station. As 

such  in  view  of  the  judgement  by  the  Honourable  Supreme  Court  in 

Hardeep  Singh  Vs.  State  of  Punjab  [  AIR  2009  SC  432]  there  was 

sufficient compliance of the said provision of the Act.

30. The defence  has  taken yet  another  plea  of  the trial  and 

investigation in the case being vitiated on the ground of the alleged fact 

that in this case, the informant and the investigator were the same. Placing 

reliance on the aforesaid judgement of the Honourable Gauhati High Court 

in Alamo Lotha (supra) and the order passed by the Honourable Supreme 

Court in Megha Singh Vs. State of Haryana [(1996) 11 SCC 709] learned 

counsel for the accused has attempted to question the legality of this trial. 

Learned counsel has, in his effort to make out a case for the accused, I am 

afraid, overlooked yet again a vital distinction between a case instituted on 

a police report and a case instituted otherwise than on police report and on 

the basis of a complaint u/s 190 of the Code of Criminal Procedure, 1973. 

Though from Ext.  2  it  is  clear  that  Shri  Raj  Kumar  Shaw was  only  a 

seizing  officer  and  the  Investigation  was  entrusted  to  the  Intelligence 

Officer Shri Sukanta Haldar, the said investigation was not an investigation 

culminating into filing of charge sheet u/s 173 of the Code of Criminal 

Procedure against the accused. Collection of material for the purpose of 
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framing charge was done by this court when it recorded evidence before 

charge in this case. 

31. Based on the above discussion, I am of the opinion that the 

first  and  the  second  points  for  determination  have  also  to  be  decided 

against the accused.

32. In the result, I hold, that the complainant has been able to 

prove  the  allegations  it  has  brought  against  the  accused  beyond  all 

reasonable doubt. I answer the first and the second points of determination 

in  the  affirmative  and  conclude  that  the  accused  is  guilty  of  being  in 

conscious possession of 42.6 kilogram of cannabis (ganja) and that he was 

also involved in the illicit trafficking thereof in violation of section 20(b)

(ii)(C)  of  the  Act.  Accordingly,  the  accused  Mohammad  Kadar  Ali  is 

convicted  of  offence  u/s  20(b)(ii)(C)  of  the  Narcotic  Drugs  and 

Psychotropic Substances Act.

33. Seized  articles,  if  any,  be  confiscated  to  the  state  and 

destroyed/disposed of in due course in accordance with the provisions of 

the Narcotic Drugs and Psychotropic Substances Act, 1985.

Additional Sessions Judge (FTC) No. 3
    Kamrup, Guwahati
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34. Heard the accused on point of sentence. As per section 20(b)(ii)(C) of the 

Narcotic Drugs & Psychotropic Substances Act, 1985 conviction entails a 

minimum punishment of rigorous imprisonment for ten years and a fine of 

Rs. one lakh. The accused has cited his young age and lack of any criminal 

record as ground for awarding minimum punishment in this case. He has 

also stated that he has one small child aged 3 years and he has to look him 

after as he is the sole breadwinner in the family. However, his confessional 

statement  and  the  statement  made  u/s  313  of  the  Code  of  Criminal 

Procedure, 1973 reveals that he had been habitually indulging trafficking 

of contraband even though he might not have been convicted of any such 

offence in the past. Given the serious repercussions of his act, as has been 

proved in this case, on the society at large and health of the community, I 

do  not  consider  the  bases  cited  by  the  accused  enough  to  show  any 

lenience. On the other hand, considering the accused as can be ascertained 

from the materials on record, it would be disproportionate to award him the 

maximum punishment provided u/s 20(b)(ii)(C) of the Act.  I  am of the 

considered view that a balance has to be struck in awarding the sentence to 

this accused. As such, I sentence the accused Md. Kadar Ali to undergo 

rigorous imprisonment for 12 (twelve) years and also to pay a fine of Rs. 

1,00,000/- (Rupees One Lakh). In default of payment of the said fine, the 

accused shall undergo further rigorous imprisonment for two years. 

35. Let a warrant of commitment of the accused to jail for serving the sentence 

imposed hereby be issued to the Superintendent, Central Jail at Guwahati.  

36.The period of detention already undergone by the accused shall be set of 

against the term of imprisonment imposed on him in accordance with the 

provisions of section 428 of the Code of Criminal Procedure, 1973.
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Given under my hand and seal of this court this the 26th day of September, 

2013.

Additional Sessions Judge (FTC) No. 3
    Kamrup, Guwahati
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