
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2,KAMRUP, GUWAHATI
Present:-   Sri S. K. Poddar, AJS,

Additional Sessions Judge No. 2
                 Kamrup, Guwahati. 

Sessions (Spl.) Case No. 246(K)/2008 u/s 20(b)(ii)(C) of NDPS Act. (Arising out of  G.R. Case No. 1442 of 2008 in Khetri P.S. Case No. 59/08 )
State of Assam-vs-                                                1. Pulin Mech S/O: Nilu MechVill:- Merajan, PS:- SarupatharDist:- Golaghat, ASSAM                                                2. Deep Mech S/O:- Sri Bapu MechVill:- Purana Bazar, Naharbari,PS. Dimapur, Nagaland.  ……      …. Accused.

Advocate Appeared:-Mr. Narayan Sharma, ………..                   Addl. P.P.  for the prosecution.Ms. Anupama Dass       ………… State Defence Counsel for the defence.
     Charge framed on:-        23.11.2010,     Evidences recorded on:-     19.01.2011, 07.04.2011,05.05.2011,      02.06.2011, 30.06.2011, 09.04.2012,      24.04.2013, 05.06.2013, Accused examined on:-       03.07.2013 & 05.09.2013,Argument heard on:-      05.09.2013 & 16.09.2013,     Judgement Delivered on:-  30.09.2013.
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1. Prosecution  case  in  brief  is  that  on  01.04.2008,  while complainant Sri Bipin Medhi, Officer-in-charge of Khetri P.S. along with his staff were checking at 37 N.H. Way                            ………. Contd.  at P/2in front of the Khetri police station, one public bus bearing Registration No. AS-01-AC-4265 was coming from Nagaon towards Guwahati and was stopped at Naka point for checking. During routine checking of the said bus, two youths namely Sri Deep Mech and Sri Pulin Mech were found in possession  of  7  packets  of  contraband  Manipuri  GANJA,  of  which  one packet was kept inside their seat and other six packets kept in two VIP bags. After observing the formalities those contraband articles suspected to be Ganja along with the VIP bags were seized. During interrogation, the said 2 accused person confessed that the said seized ganja was brought from Dimapur to Guwahati for selling. 2. On the  basis  of  above FIR,  Khetri  P.S.  Case  No.  59/08,  u/s 20(b)(ii)  of  N.D.P.S.  Act  was  registered.  Samples  were  drawn  and forwarded to FSL Kahilipara. On getting positive report of FSL, and upon completion of the investigation, charge-sheet was submitted against both the  two  accused persons  u/s  20(b)(ii)(c)  of  NDPS Act  before  Sessions Judge Kamrup. 3. On  receipt  of  CS,  vide  order  dated  23.06.2009,  Hon’ble Sessions Judge, Kamrup has taken cognizance of offence was taken and summons was issued to accused Deep Mech, who was on bail. Later on attendance of accused Deep Mech was procured only on 13.10.2010 by issuing production warrant to Supdt. Central Jail, Dimapur. 
4. Vide  order  dated  23.11.2010  copies  were  furnished  to accused and after  hearing  both the  sides,  Hon’ble  Sessions Judge, Kamrup has been pleased to frame charges u/s 20(b)(ii)(C)  of  NDPS  Act  against  accused  Pulin  Mech  and  Deep Mech to  which  they  pleaded  not  guilty  and  claimed  to  be tried. It may be noted here that since the date of his arrest accused Pulin Mech has faced the trial as UTP and whereas 
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accused Deep was in jail from 01.04.2008 to 30.09.2008 and since 13.10.2010 he is also facing the trial as UTP till date.
5. During trial prosecution side examined 9 witnesses including seizing officer, I/O and scientific officer of FSL in support of their case. After completion of prosecution evidence, both the accused  persons  were  examined  u/s  313  Cr.P.C. 

………. Contd.  at P/3Both the  accused persons  declined to  adduce any evidence in defence when they called upon to do so. Defence case is of total denial and false implication. 6. It  may  be  noted  here  that  initially  accused  persons  were represented by their engaged advocate and subsequently due to non-appearing of the engaged advocate, vide order dated 04.09.2012, services of State defence counsel was provided to both the accused persons till the date of judgment.7. I have heard oral arguments of the learned counsels of both the side and gone through the case record and evidence carefully.
Points for determination is:-8. (i)    Whether on 01.04.2008, accused Pulin Mech and Deep Mechat  Kehtri  PS area were found in jointly  possessing of  21.5 KG of Ganja in contravention of  the provision of  NDPS Act 1985, while travelling  in  public  bus  bearing  Registration  No.  AS-01-AC-4265 which was coming from Nagaon towards Guwahati? 
Decision thereon and reasons for the decision:-9. P.W. 1 Sri Ajit Das, cleaner of the bus, in his evidence deposed that about 2 years ago while the bus bearing Registration No. AS-01-AC-4265 was plying from Nagaon to Guwahati  with 31 passengers,  on the way police of Khetri police station stopped the Bus and checked luggage of  the passengers.  During checking ,  2 VIP containing Ganja have been found near the back seat of the driver. Those bags were belonged to the accused persons who are present in the dock on that day. Police took the VIP to the police station and seized the same in his presence by preparing Exbt. 1 seizure list. He also proved his signature as Exbt. 1(1) in the said 
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seizure list. PW 1 further identified the seized VIP bags containing Ganja as M. Exbt. 1 and M. Exbt. 2. He also deposed that police weighed the same and seized the weighing scales vide Exbt. 2. During cross by defence, PW 1 deposed that the accused passengers boarded the vehicle at Nagaon. He denied the defence suggestions that the bags (VIP) do not belong to the accused. He admitted that, before police he has stated that the VIP bags were kept inside the Dicky.                                               ………. Contd.  at P/410. P.W.  2  Sri  Gajendra  Nath  Deka,  an  expert  from  FSL  in  his evidence  deposed  that  on  4.4.2008,  while  he  was  working  as  Deputy Director, Drugs and Narcotic Division, DFSL Assam, he received a parcel from the Director, in connection with Khetri P.S.  Case No. 59/2008 for analysis. The parcel consisted of a 3 exhibits enclosed with an envelope cover which was sealed corresponding to the seal impression forwarded. The  said  3  sealed  envelopes  were  marked  as  A,  B  and  C  and  each containing a polythene packet with 50 grams of dry plant materials. For examination he again marked those sample as DN-155/2008(a) to DN-155/2008(c) respectively. He has examined the sample and on detailed examination  all  the  exhibits  DN-155/2008(a)  to  DN-155/2008(c)  gave 
positive test for cannabis(Ganja). He proved his report as Exbt. 3 and Exbt. 3(1) is his signature. His report was forwarded by then Director R.P. Gohain  vide  Exbt.  4  forwarding  letter.  During  cross  examination  by defence  he  submitted  the  report  on  8.4.2008.  From  the  period  of receiving till  analysis,  the samples  were kept  under his  custody under lock and key keeping one key with him and another key with the Director. He has not mentioned in his report what kind of test he had done while analysing the samples.11. P.W. 3 S.I. of police Abdul Kalam Azad, who has searched the bus recovered and seized the articles,  in his evidence deposed that  on 01.04.2008 as directed vide G.D. Entry No. 7 dated 1.4.2008, he alongwith other staff was performing for Naka checking duty of the vehicles coming from  upper  Assam  on  the  National  Highway  37  in  front  of  the  police station, at about 2 pm, they stopped one bus bearing registration number No.  AS-01-AC-4265 which was coming from Nagaon side.  On checking, 
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one  packet  containing  Ganja  was  found  on  the  seat  of  2  passengers namely  Deep  Mech  and  Pulin  Mech.  On  inquiry,  said  2  passenger confessed before him that the packet contained Bhang/ganja belongs to them and also shown 2 other VIP bags belongs to them kept in the Dicky of the bus. The handyman Ajit Das showed the said 2 bags carried by the accused persons. The VIP bags were opened in presence of the accused and other passengers and 4 packets of                             ………. Contd.  at P/5suspected ganja was found in one bag while 2 packets of ganja was found in the other VIP. The suspected ganja in 7 packets were weighed and the total weight was 21.50 Kg. He seized the said Ganja vide Exbt. 1. He also seized the  weighing scale and balance vide Exbt. 2, seizure list. From the seized suspected ganja, he collected 3 samples for sending the samples to F.S.L.  for  examination.  After  this  he  formally  lodged  an  FIR  (Exbt.  5) disclosing  the  fact  of  recovery.  Along with  the  seized suspected  ganja, samples and case diary he handed over the accused persons to O/C Khetri P.S. During evidence the PW 3 also proved the seized article with bag as M. Exbt. 1 and 2. During cross by defence, he admitted that bus was with full of seat capacity passengers. The accused travelled in the bus without taking  tickets.  No  seat  Number  affixed  on  the  seat  of  the  bus.  He  has recorded the statements of some of the passengers. He denied the defence suggestions that accused persons were not involved in carrying the ganja. He  also  stated  that  he  cannot  say  out  of  the  accused  who  has  been carrying which bag. No any wearing garments were found inside the VIP bags containing the ganja.  He admitted that some other VIP bags were found inside the Dickey of the vehicle. 12. P.W. 4 Sri Pranab Kr. Nath, in his evidence deposed that on 01.04.2008, while he was coming from Nagaon Bebejia to Guwahati, on their way in front of Khetri police station, police checked their bus after checking  lifted  2  VIP  on  being  identifying  the  VIPs  belonged  to  the accused persons present in the dock. The VIPs were taken to the Khetri P.S. and on opening the same, Bhang were found. Police seized the Bhang. Exbt. 1 is the seizure list and Exbt. 1(3) is his signature. During cross by 
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defence, he has submitted that in his presence no sample was drawn from the seized ganja. 13. P.W. 5 Abdul Rasid, owner of a quilt making shop at Khetri deposed that about 3 years ago Homeguard personnel took the weighing balance and scale from his shop seized the same vide Exbt.  2.  He also deposed that those returned to him on zimma.14. P.W.  6  Sri  Bipin  Medhi,  in  his  evidence  deposed  that  on 01.04.2008, while he was the officer-in-charge of            ………. Contd.  at P/6Khetri  P.S. on receipt of a FIR (Exbt. 5) from S.I.  Abdul Kalam Azad he registered a case.  He also deposed that on that day S.I.  A. K.  Azad and other staffs were performing routine checking duty vide G.D. Entry No. 7 dated 1.4.2008. He proved the copy of GDE as Exbt. 6. He further deposed that  during  naka  checking,  vehicle  No.  was  AS-01-AC-4265 which was going towards Guwahati was stopped and checked by the party on duty and during search, in two VIP suitcase and one packet containing 21.25 K.G. of Ganja were seized by S.I. A.K. Azad. He also identified the seized VIP  bags  with  Ganja  as  Mat.  Exbt.  1  and  2.  During  investigation  he recorded the statement of witnesses and also interrogated the accused and recorded their statements.  In his cross-examination by defence, he admitted that he did not prepare any inventory list. He did not seized any document with regard to the bus. The driver of handyman of the bus were not arrested by him. He did not check the bus and hence he do not know where the accused persons were sitting. He was not present at the time of checking. As per F.I.R. the suitcase were recovered from both the accused.15. P.W. 7 Sri Sirajul Haque, in his evidence deposed that he has no knowledge about the occurrence.16. P.W.  8  Sri  Bipin  Medhi,  in  his  evidence  deposed that  after taking charge of the left over investigation of the case he sent the sample of the seized articles were sent to FSL and collected report from FSL vide Exbt. 3 which reported that samples gave positive test for ganja. In his cross examination, he admitted he was not present at the time of search and seizure.
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17. P.W. 9 Sri Kusheswar Bora in his evidence deposed that on 09.05.2009 he took the charge of further investigation of this case and after going through the CD, he submitted charge sheet vide Exbt. 7.18. Before going into discussion let me revisit the section 20 of NDPS for which the accused persons were charged with which read as follows:-                                                                               ………. Contd.  at P/7

19. Punishment  for  contravention in relation to  cannabis  plant and  cannabis.- Whoever, in contravention of any provisions of this Act or any rule or order made or condition of licence granted there under, 
(a) cultivates any cannabis plant; or
(b)  produces,  manufactures,  possesses, sells,  purchases,  
transports,  imports  inter-  State,  exports  inter-State  or  uses  
cannabis, shall be punishable 

(i) where such contravention relates to clause (a) with rigorous  
imprisonment for a term which may extend to ten years and  
shall also be liable to fine which may extend to one lakh rupees;  
and 
(ii) where such contravention relates to sub-clause (b), 

(A)  and  involves  small  quantity,  with  rigorous  
imprisonment  for  a  term  which  may  extend  to  six  
months, or with fine, which may extend to ten thousand  
rupees, or with both; 
(B) and involves quantity lesser than commercial  
quantity but greater than small quantity, with rigorous  
imprisonment for a term which may extend to ten years  
and with fine which may extend to one lakh rupees; 
(C)  and  involves  commercial  quantity,  with  rigorous  
imprisonment for a term which shall not be less than ten  
years but which may extend to twenty years and shall  
also be liable to fine which shall not be less than one lakh  
rupees but which may extend to two lakh rupees: 

Provided  that  the  court  may,  for  reasons  to  be  recorded  in  the  

judgment, impose a fine exceeding two lakh rupees.20. It may be noted here that in the chart published by govt of India vide S.O. 1055 (E) dated 19th October, 2001 published in Gazette of India, Extra., Pt.II Section 3(ii) dated  19.10.2001  at serial No. 55 of the table ganja was listed and possession of 1 KG of ganja was shown as small quantity where as possession of 20K was shown as commercial quantity. 
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In the case in hand, 21.5 KG was recovered and as such apparently it will  fall under commercial quantity, if not decided otherwise. 21. From  the  above  evidence  on  record  let  me  discuss  the evidence to determine the points formulated above. P.W. 8 has supported the fact the sending of the sample vide Ext. 3 to the FSL and collection of the report. In this regard, on going through the evidence scientific expert from FSL Guwahati, P.W. 2 in his evidence he categorically stated that he has examined the samples                                                   ………. Contd.  at P/8received in connection with Khetri P.S. Case No. 59/08 and said samples were examined by him vide Exbt DN-155/08(A) to DN-155/08(C) which gave positive test for cannabis/ganja. His evidence remained unshaken. The report was proved as Exbt. 3. From Exbt. 3 it appears that sample were sent FSL on 03.04.08 i.e. within 48 hours and as such there was no delay for sending the samples to FSL. As such it can safely be held that the samples as sent to FSL for examination confirmed the fact that those were of contraband ganja. 22. From the evidence on record as above, there was no denial and challenge from the defence to the fact that on 01.04.2008, at about 2 P.M, the bus bearing registration number No. AS-01-AC-4265 which was coming  from  Nagaon  side  was  stopped  in  front  of  Khetri  PS  and  was checked in routine manner. PW 1, 3 and 4 in their evidence supported the fact  of  checking at  Khetri.  P.W. 6 has proved the copy GD Entry No.  7 dated 1.4.08 vide Exbt. 6 and the fact of search and seizure of the ganja.  There  was  also  no  denial  to  the  fact  that  on  checking,  one  packet containing Ganja was found inside the seat of the accused Deep Mech and Pulin Mess who were travelling as passengers. 6 other packets in 2 VIP bags were also found in dicky and all the 7 packets containing 21.5 KG of Ganja was recovered, seized vide Exbt. 1, samples were drawn and sent to FSL Guwahati. There was no challenge to the fact that the above articles were  recovered on routine  checking.  Moreover  there  was  no disputed regarding the weight of  seized of ganja as 21.5 KG. 23. Now the prime question is whether the seized articles were found  in constructive  possession  of  the  accused persons  namely  Deep 
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Mech and Pulin Mech either  jointly  or  individually.  In  this  respect  the evidence of PW 1, 3 and 4 are relevant. P.W. 3 Sri A.K. Azad, S.I. of police who has checked the vehicle No. AS-01-AC-5265 categorically stated that during  checking he  found 1  packet  of  ganja  with  the  accused persons Deep Mech and Pulin Mech and thereafter they took the police to Dicky of the vehicle where 2 VIP belongs to accused, in which four packet in one bag and two packets in another bag containing ganja were found. P.W. 3 seized those article vide Ext.1.                                       ………. Contd.  at P/9In his cross-examination except the denial, nothing could be elicited the cause doubt on the evidence of P.W. 3 so far seizure of the one packet of ganja  from  the  possession  of  the  accused  inside  the  bus  and  other  6 packets in 2 VIPs. P.W. 1 Sri Ajit Das has fully supported the evidence of PW 3 regarding the checking of  the vehicle  in front  of  Khetri  P.S.  and recovery of ganja from the two VIP bags belongs to the accused persons. P.W.  4  Sri  Pranab  Kr.  Nath  one  of  the  passenger  of  the  said  bus  also supported the case of the prosecution that two VIP in which the ganja was found belongs to the Accused persons and its seizure by the P.W. 3. P.W. 1, 3 and 6 has proved the seized VIP bags containing ganja as M. Ex. 1 and 2. During arguments, learned advocate of accuse pointed out that PW 1 deposed  about  recovery  of  VIP  from  the  back  side  of  the  driver  seat whereas the PW 3 stated that the VIPs were recovered from the dicky of the bus. I am not impressed with the above arguments as the PW 1 in his cross-examination stated that while giving statement he has stated that VIPS  were  recovers  from  the  Dicky.  As  the  witness  was  giving  his evidence after about 3 years, there might have some minor contradiction. The place where the VIPs were kept is not important rather the only point is whether the recovered VIPs belong to accused or not. In this aspect PW 1 categorically stated that the VIPs belong to accused persons. 24. The another aspect which corroborates the prosecution story is that out of 7 packets of Gnaja recovered, one packet was found under the seat of the accused and after detecting that packet, the rest 6 packets were recovered from the dicky of the bus as kept in 2 VIPs. There was no denial on the part of the accused that said one packet which was found do 
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not belonged to them. In respect of recovery of the seized ganja from the joint  possession  of  the  accused  persons,  the  evidence  of  PW  3  being supported by PW 1 and PW 4 is found wholly reliable and trustworthy. 25. From the above discussion, it is clear that accused Deep Mech and Pulin Mech were found in conscious possession of 7 packets of ganja having  total  weight  of  21.5  Kg  and those  were  seized  vide  Exbt.  1  in presence  of  witnesses  after  completing  the  formalities.  Vide  Exbt.  2 weighing scale those were weighed.                         ………. Contd.  at P/10No  challenge  was  made  on  weight  of  the  recovered  Ganja.  On  going trough the record it appears that immediately after search and seizure sample were drawn and the FIR, seizure list and GD entry were produced before  the  CJM  on  2.4.08,  for  his  perusal.  This  compliance  was  done without unreasonable delay. The samples were sent FSL on 03.04.08 and as such there was no delay for sending to FSL. 26. Considering all above, I have no hesitation to held that both the accused persons in violation of NDPS Act has carried the contraband ganja in 7 packets out of which 6 were kept in two VIP packet and one was under the seat in which accused persons were sitting and thus the evidence  in  record  convincingly  shows  that  both  the  accused  persons were in conscious posession of the said ganja.27. So far non compliance of various provisions of NDPS Act as argued by ld. State defence counsel, it may be noted here, as the articles were recovered without any specific information, compliance of section 42 NDPS Act is not necessary. As seized ganja was not recovered by way of body search, compliance of section 50 NDPS Act is also not required. From the Exbt. 3 and 4 it appears that the seized ganja was sent to FSL, Guwahati through Dy. Superintendent of Police, Kamrup,  Dispur Division and  thus  it  is  apparent  that  soon  after  the  recovery,  the  matter  of recovery of ganja was informed to the higher officials. 28. From  the  facts  as  discussed  above  I  am  of  the  considered opinion that  prosecution has been able to  prove the charges of  jointly possessing  of  21.5  Kg  of  cannabis/ganja  (which  is  for  commercial quantity) for the purpose of trafficking the same to Guwahati in violation 
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of provisions of section 20 of NDPS Act and thus make themselves liable for conviction for the offence punishable u/s 20(b)(ii)(c). 29. It  may  be  noted  here  learned  advocate  for  the  defence vehemently submitted that assuming by not admitting that 21.5 KGs of ganja  was  recovered  by  two  persons,  if  it  is  divided  equally  between them, than it will come down to 10.75 each which shows that the seized quantity will be of less of then commercial quantity but greater than small quantity.                                                                            ………. Contd.  at P/11I am not impressed with the arguments as no material was brought by the defence during evidence or even in 313 Cr.P.C to show that the they were carrying the contraband ganja individually and not jointly.30. Accordingly, I  hold the accused Deep Mech and Pulin Mech has guilty for the offence punishable u/s 20(b)(ii)(C) of Narcotic  Drugs  
and  Psychotropic Substances Act,  1985  as  amended  up-to-date  (in short  NDPS  ACT)  for  jointly  possessing  21.  5  KG  of  Ganja  beyond  all reasonable doubt. Accordingly, both the accused persons namely accused 
Deep Mech & Pulin Mech are convicted for the  offence punishable 

u/s 20(b)(ii)(c) of NDPS ACT. 31. In  vies  of  provisions  of  section  33  of  NDPS  Act,  accused persons are not entitled for consideration of the benefit under section 3 and 4 of the Probation of the Offenders Act. Hence no benefit of section 3 and  4  to  the  benefit  of  Offenders  Act  is  extended  of  to  the  accused persons.32. I have heard the accused persons u/s 235(2) Cr.P.C. on the point  of  sentence  to  be  imposed  upon  them.  Their  statements  are recorded in separate sheets. They have still pleaded their innocence.33. I  have  considered  the  principles  of  awarding  sentence. Considering the age of the accused at the time offence i.e. accused Pulin mech was aged about 19 years whereas accused Deep Mech was aged about  26  years,  I  am  of  the  considered  opinion  that  the  minimum punishment  provided in the  NDPS Act  for  the  proved offences  will  be sufficient and reasonable. Considering above, I sentence the convict Deep 

Mech & Pulin Mech to undergo rigorous imprisonment (RI) for 10 (ten) 
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years and also to pay fine of Rs. 1,00,000/- (Rupees one lakh) each 

i/d to undergo further simple imprisonment of 1 (one) year  for the offence punishable u/s 20(b)(ii)(c) of NDPS ACT34. Convicts  Deep  Mech  & Pulin  Mech are  entitled  for  the benefit u/s 428 Cr.P.C for the period already undergone.35. Let  a  copy  of  the  judgment  be  given  to  the  convict immediately free of cost as per the provisions of Section 363(1) Cr.P.C. 
………. Contd.  at P/  12  36. Convict  Deep Mech & Pulin Mech are informed about their right of appeal before Hon'ble Gauhati High Court against the judgment and order of conviction and sentence by way of Jail appeal or by taking help of Jail visiting legal Aid lawyers or through own engaged counsel. 37. Convict  Deep Mech & Pulin Mech are remanded to prison for serving out remaining part of sentence.38. Seized articles i.e.  GANJA and the 2 VIP bags (M. Ex.  1 and M.Ex. 2) be destroyed in due course of time as per the provisions of NDPS ACT.39. Send a copy of the judgment to Hon’ble District Magistrate, Kamrup (M) as per the provisions of section 365 Cr.P.C.40. Learned  state  defence  counsel  Mrs.  Anupamma  Dass  is entitled  for  her  professional  bills  for  the  assistance  provided  to  UTPs since 04.09.2012 till date.41.            Judgment is pronounced in open court. Case is disposed on contest.           Given under my hand and seal of this Court on this the 30 th day of September, 2013 at Guwahati.                                         Additional Sessions Judge No. 2,                                                                                    Kamrup, Guwahati. 
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appendix ………… contd… at P/13

Appendix

1. Witness for ProsecutionPW1: Sri Ajit DasPW2: Sri Gajendra Nath DekaPW3: Md. Abdul Kalam AzadPW4: Sri Pranab Kr. NathPW5: Md. Abdul RasidPW6: Sri Bipin MedhiPW7: Sirajul HoquePW8: Sri Bipin MedhiPW9: Sri Kusheswar Bora
2. List of Documents from ProsecutionExbt. 1: Seizure listExbt 2: Seizure listExbt   3: FSL Report (Form No. 3)Exbt   4: FSL Report forwarding letterExbt   5: Ejahar of Khetri P.S.Exbt   6: Extract copy of Khetri P.S. GDE No. 08 dtd. 1-4-08
3. Court Witness NIL
4. Witness for Defence NIL
5. List of Documents from Defence                    None

Additional Sessions Judge No. 2,                                                                                    Kamrup, Guwahati. 
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