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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Thursday, the 19th day of September, 2013

Title Appeal No. 25 of 2011

1. Sri Anup Basumatary
2. Sri Barun Basumatary
3. Sri Raju Basumatary
4. Sri Billion Basumatary
5. Sri Remington Basumatary      ...........….. Appellants

-Versus-
1. Sri Rukma Buragohain        .................. Respondent
2. Sri Prabhat Rajbongshi  ............... Proforma Respondent

This appeal coming on for final hearing on 20.08.2013 in 
the presence of –

Shri B. Pathak               ...… Advocate/Pleader for Appellant
Shri K. K. Nandi    ..... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The instant title appeal, under Section 96 of the Code 
of Civil Procedure, 1908, is directed against the Judgment 
and Decree dated 25.01.2011 passed by the learned Munsiff 
No.  1,  Kamrup,  Guwahati,  in  Title  Suit  No.  515/2006. 
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Before  I  deal  with  the  grounds  for  this  appeal,  let  me 
narrate herein below the cases of the respective parties in 
Title Suit No. 515/2006.

The case of the plaintiffs

2. The case of the plaintiffs is that they own and possess 
a plot of land mentioned in the schedule of the plaint which 
they  had  purchased  from  proforma  defendant  no.  2  on 
19.04.2000 vide  sale  deed No.  2583/96.  On 27.05.2001, 
when the plaintiff  no. 2 and his father were carrying out 
some developmental works in the suit land, the defendant 
no. 1 appeared and threatened them to go out of the suit 
land. The plaintiffs apprehending threat to their title have 
filed this suit for declaration and injunction.

The case of the defendant no. 1

3. The defendant  no.  1  laid  his  written statement  and 
pleaded that the sale deed referred to in the plaint pertains 
to some other person named Sanjiv Jaiswal and the same 
was executed on 07.04.1996 and registered on 10.06.1996. 
The  defendant  no.  1  denied  the  allegations  made  in  the 
plaint and stated that he is the owner of  2K-10L of land 
which  he  had  purchased  from  Milan  Patowary  and  his 
name has been mutated in the land records.  The defendant 
no.  1  denied ever  giving  any  threat  to  the  plaintiffs  and 
prayed for the dismissal of the suit.

Issues

4. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by the learned Court below:

1) Whether the suit is maintainable?

2) Whether there is any cause of action for the suit?

3)  Whether  the  plaintiffs  have  right,  title,  interest  and 
possession over the suit land?

4) Whether the suit  land and the land purchased by the 
defendant are the same land?
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5)  Whether  the  plaintiffs  are  entitled  for  the  decree  as 
prayed for?

6) To what relief or reliefs the parties are entitled to?

Decision in the impugned judgment

5. The  learned  Court  below  dismissed  the  suit  by 
deciding issues no. 3 and 4 in the negative and against the 
plaintiffs.

Grounds taken in the memo of appeal

6. The appellants/plaintiffs have taken basically two sets 
of grounds in the memo of appeal. These are as under:

(1) The learned Court below while deciding the issue no. 3 
failed to consider that  the defendant  no.  1 has no claim 
upon the schedule land and the land of the defendant no. 1 
is different from the land of the plaintiffs. By admitting the 
fact that his land is different from that of the plaintiffs, the 
defendant no. 1 virtually didn’t challenge the sale deed and 
so  the  provision  of  proving  the  original  sale  deed  under 
Section  91  of  the  Evidence  Act  was  not  required.  The 
learned Court below ought not to have dismissed the suit 
on the ground of non-proving the sale deed as per provision 
of  Section  91  Evidence  Act  when  the  defendant  no.  1 
himself has not challenged the title and possession of the 
plaintiffs over the schedule land. The provision of Section 
91  of  Evidence  Act  is  attracted  only  when  the 
instrument/sale deed is challenged by the other party but 
in the instant case by not challenging the land in dispute 
the defendant no. 1 has not virtually challenged the sale 
deed  by  which  the  plaintiffs  acquired  right  over  the 
schedule land.

(2)  The  learned  Court  below  failed  to  consider  that  by 
petition dated 03.10.09 and petition no. 46/09 the plaintiffs 
had prayed for direction to the Sub-Registrar, Guwahati, to 
produce original sale deed No. 2583 dated 19.04.2000 and 
for  calling  him as  witness  for  proving  the  execution  and 
registration of the sale deed and the learned Court rejected 
their prayer on 21.01.2010 on the ground of non-necessity 
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of  proving  the  sale  deed.  The  learned  Court  below 
overlooking those facts on record dismissed the suit on the 
ground of non-proving the sale deed.

Point for determination

7. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court below in the impugned judgment has been arrived at 
erroneously without appreciating the material evidence on 
record and is not sustainable in law.

Discussion, decision and reasons therefor

8. Let  me,  first  of  all,  take  up  the  ground  of  non-
application of Section 91 of the Evidence Act to the facts of 
our case. Section 91 of the Evidence Act provides that when 
the  terms  of  a  contract,  or  of  a  grant,  or  of  any  other 
disposition of property, have been reduced to the form of a 
document, and in all cases in which any matter is required 
by law to be reduced to the form of a document, no evidence 
shall be given in proof of the terms of such contract, grant 
or other disposition of property, or of such matter, except 
the document itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under the 
provisions hereinbefore contained. The learned Court below 
in the impugned judgment while deciding the issue no. 3 
observed that in view of what Section 91 of the Evidence Act 
lays down, it was incumbent upon the plaintiffs to produce 
the original sale deed which has not been produced hence 
the certified copy of the sale deed, the private document, is 
inadmissible in evidence.  In the course of appeal hearing, 
the learned advocate for the appellants submitted that while 
discussing issue no. 3 the learned trial Court observed that 
the wrong quoting of the year of the sale deed as 1996 in 
Ext. 1 (certified copy of the sale deed) in place of 2000 as 
correctly  quoted  in  Ext.  2  (another  certified  copy  of  the 
same sale deed) was not fatal, and the learned Court below 
believed the contents of  the sale  deed observing that  the 
contents of the sale deed leave no manner of doubt that the 
title of the proforma defendant no. 2 stood conveyed to the 
plaintiffs.  According  to  the  learned  counsel  for  the 
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appellants, having believed the contents of the sale deed on 
the  basis  of  the  certified  copy  thereof  exhibited  by  the 
plaintiffs, the learned Court below ought not to have held 
that  the  title  of  the  plaintiffs  over  the  suit  land  is  not 
established merely on the ground that the plaintiffs could 
not  produce  the  original  sale  deed  to  substantiate  their 
case. Learned counsel for the appellants further submitted 
that from the averments made in the written statement it 
appears that the defendant no. 1 does not have any claim 
over the schedule land which is mentioned in the plaint and 
this  implies  that  the  defendant  no.  1 does  not  have  any 
objection as to the execution and registration of the relevant 
sale deed in the year 2000 (as it appears from Ext. 2) by 
which the schedule land (and not the land of the defendant 
no. 1) was conveyed from the proforma defendant no. 2 to 
the plaintiffs.

9. But, I am not inclined to accept the submission of the 
learned advocate for the appellants that the learned Court 
below ought not to have held that the title of the plaintiffs 
over  the  schedule  land is  not  established on the  ground 
that the plaintiffs could not produce the original sale-deed 
to substantiate their case. It is not open to the Court to take 
something as admissible which is otherwise inadmissible in 
law  merely  on  the  ground  that  the  other  side  is  not 
objecting to it. Coming to our case, it was incumbent upon 
the plaintiffs to prove the sale-deed either by producing the 
original or by satisfying any of the conditions as laid down 
in Clauses (a), (b) and (c) of Section 65 of the Evidence Act 
for  production  of  secondary  evidence.  In  our  case,  the 
plaintiffs  have  not  done  either  of  the  above  two  things. 
Therefore, the certified copy of the sale-deed exhibited by 
the plaintiffs cannot become admissible in evidence merely 
because the defendant no. 1 does not have any claim over 
the  schedule  land which was conveyed by the  said  sale-
deed from the proforma defendant no. 2 to the plaintiffs. 
The  position  of  law  in  this  connection  is  handsomely 
summarized by R.V. Raveendran, C.J., in a Division Bench 
decision of the Madhya Pradesh High Court,  Smt. Rekha 
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Rana And Ors. Vs. Smt. Ratnashree Jain, reported in AIR 
2006 MP 107. It was observed by His Lordship as follows: 

''18. Proving execution of a registered sale deed (or any other registered document which 
is not required by law to be attested) has two steps. The first step is production of the 
original sale deed or lay the foundation for letting in secondary evidence of the sale deed,  
by  way  of  certified  copy  of  the  sale  deed,  by  showing  the  existence  of  any  of  the  
circumstances mentioned in clauses (a), (b) and (c) of Section 65. In other words, a certified 
copy can be offered as secondary evidence of the original sale deed under Clause (a) of  
Section 65, by establishing that the original is in the possession or power of the person 
against whom the document is sought to be proved, or in the possession or power of any 
person out of reach of or not subject to the process of the Court, or in the possession of any  
person who is legally bound to produce it, and such person (of the three categories) does 
not produce it in spite of notice under Section 66 of the Act. A certified copy of the sale  
deed can also be offered as secondary evidence under Clause (c) of Section 65, by showing 
that the original is destroyed or lost (or when the party offering evidence of its contents  
cannot, for any other reason not arising from his own default or neglect, produce it in 
reasonable time). Lastly a certified copy can be offered as secondary evidence under Clause 
(b)  of  Section  65,  where  the  existence,  condition  or  contents  of  the  original  has  been 
admitted in writing by the person against whom it is proved or by his representative in  
interest, and such admission is proved.

18.1 The second step is to prove the execution of the deed (whether what is produced in the 
original or certified copy or other secondary evidence thereof given under Clause (a), (b) or 
(c) of Section 65) as required by Section 67 of the Act, where the document is not one which  
is  required by  law to  be  attested  or  as  required  by  Section  68  of  the  Act  where  the 
document is one which by law is required to be attested. This is because registration is not 
proof of execution. A private document cannot be used in evidence unless its execution is 
admitted by the party against whom it is intended to be used, or it is established by proof  
that it is duly executed. Due execution is proved by establishing that the signature (or  
mark) in token of execution was affixed to the document by the person who is stated to 
have executed the document. This is normally done either (i) by examining the executant of  
the document; or (ii) by examining a person in whose presence the signature/mark was 
affixed to the document; or (iii) by referring the document to a handwriting expert and 
examining  such  expert;  or  (iv)  by  examining  a  person  acquainted  with 
handwriting/signature  of  the  person  who  is  supposed  to  have  written/signed  the 
document; or (v) by requesting the Court to compare the signature of the executant in the 
document  with  some admitted  signature  of  the  person  shown as  executant;  or  (vi)  by 
proving admission by the person who is said to have signed the document, that he signed 
it.

18.2  If  the  person  producing  the  certified  copy  of  a  registered  instrument,  without 
establishing the existence of any of the grounds under Clause (a), (b) or (c) of Section 65, 
seeks to mark the certified copy, then it will not be secondary evidence of the original sale  
deed,  but only be secondary evidence of  the entries  in  a public  document,  that  is  the 
entries in Book 1 in the Registration Office which issued the certified copy. Such certified  
copy  marked  without  laying  foundation  for  receiving  secondary  evidence,  though 
admissible for the purpose of proving the contents of the original document, will not be 
proof of execution of the original document.''

10. Coming back to our case, the plaintiffs failed to fulfil 
the  above  requirements  of  law for  rendering  the  certified 
copy of the sale deed in question as admissible in evidence, 
and,  therefore,  I  find  no  illegality  or  perversity  in  the 
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decision  given  by  the  learned  Court  below  in  this 
connection.

11. Let me switch over to the next ground taken by the 
appellants.  In  the  course  of  appeal  hearing,  the  learned 
advocate  for  the  appellants  drew  my  attention  to  two 
numbers  of  petitions  filed  by  the  plaintiffs  during  the 
pendency  of  the  suit.  The  first  petition  was  petition  no. 
7046/09  dated  01.08.2009  and  another  petition  was 
petition  no.  9079/09 dated 19.09.2009.  As  submitted by 
the  learned  advocate  for  the  appellants,  petition  no. 
7046/09 was filed by the plaintiffs praying to summon the 
Sub-Registrar,  Kamrup,  Guwahati  (besides  other  two 
witnesses) to clarify the fact of showing wrong year (1996 
instead of 2000) in the certified copy of the sale deed dated 
19.04.2000  and  petition  no.  9079/09  was  filed  by  the 
plaintiffs  praying  to  direct  the  Sub-Registrar,  Kamrup, 
Guwahati, to produce the original sale-deed no. 2583 dated 
19.04.2000.  Learned  advocate  for  the  appellants  has 
further  submitted  that  though  the  learned  Court  below 
rejected the prayer made in petition no. 7046/09 vide order 
dated 21.01.2010, it did not consider, and pass any order 
on,  petition no.  9079/09 for  calling for  the original  sale-
deed from the Sub-Registrar, Kamrup, Guwahati.  Learned 
advocate for the appellants has, therefore, submitted that 
either the case may be remanded under Order 41 Rule 23 of 
the  CPC  to  the  learned  Court  below  for  allowing  the 
plaintiffs to call for the original sale-deed and exhibit the 
same or the appellants may be allowed to adduce additional 
evidence in the form of the original sale-deed under Order 
41 Rule 27 of the CPC.

12. On perusal of the record of T.S. 515/2006, it appears 
that  in  petition  no.  7046/09  dated  01.08.2009  it  was 
averred by the  plaintiffs  that  the  Sub-Registrar,  Kamrup, 
Guwahati, issued certified copy of the sale deed of the suit 
land wrongly showing the sale  deed number as 2583/96 
and  accordingly  the  suit  was  filed  but  subsequently  the 
plaintiffs could know that the number of the sale deed was 
shown  wrongly  as  2583/96  in  place  of  2583/2000  and 
accordingly the plaintiffs obtained fresh certified copy of the 
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sale deed wherein the number of the sale deed was shown 
as 2583/2000 and to clarify the fact of putting wrong sale 
deed number in the certified copy of the sale deed dated 
19.04.2000  the  evidence  of  Sub-Registrar,  Kamrup, 
Guwahati, is required to be taken as official witness. It was, 
therefore,  prayed  that  the  plaintiffs  may  be  allowed  to 
examine the Sub-Registrar, Kamrup, Guwahati. Prayer was 
also  made  to  allow  the  plaintiffs  to  examine  two  other 
witnesses  whose  names  were  not  there  in  the  list  of 
witnesses.  The defendant  no.  1 filed written objection on 
this  petition.  Vide  order  dated  21.01.2010,  the  learned 
Court below, considering the matter at length, rejected the 
petition  basically  on  the  ground  that  it  was  filed  quite 
belatedly (as evidence for the plaintiffs was already closed 
and evidence for the defendant side had commenced) and 
no  reason  was  shown  for  omission  of  names  of  the 
witnesses  at  the  time  of  furnishing  list  of  witnesses. 
Needless it is to mention that I do not find any illegality or 
perversity in the order passed by the learned Court below. 
What is more important to note here is that the said order 
was never challenged before any forum by the plaintiffs.  

13. On  perusal  of  the  record  of  T.S.  515/2006,  it  also 
appears that there is a petition bearing no. 9079/09 dated 
19.09.2009 in the case record, but I do not find any order 
passed by the learned Court below on this petition. In the 
said petition, it was alleged by the plaintiffs that the original 
of the registered sale deed no. 2583 dated 19.4.2000 is in 
the  custody  of  Sub-Registrar,  Kamrup,  Guwahati.  It  was 
prayed  that  the  original  sale  deed  no.  2583  dated 
19.04.2000  may  be  called  for  by  directing  the  Sub-
Registrar, Kamrup, Guwahati, to produce the same before 
the  date  of  cross-examination  of  the  DWs.   Though  the 
plaintiffs filed this petition before the learned Court below, 
as it appears from the case record of T.S. 515/2006, the 
petition was not put up before the learned Court below, for, 
had the same been put up before the learned Court below 
there  would  have  been  some  endorsement/initial  of  the 
learned Court on the body of it and the petition would have 
found place  in  the  orders  of  the  learned  Court  below.  It 
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hardly matters at this stage why the petition was not put up 
before the learned Court below but fact remains that the 
same  was  not  put  up  before  the  learned  Court  below. 
Whatever might have been the reason of not putting up the 
said  petition  before  the  learned  Court  below,  it  was 
nonetheless incumbent upon the plaintiffs to pursue their 
petition  and  ensure  that  the  same  was  taken  up  and 
considered by the learned Court below. But the order sheets 
do  not  reflect  anything  of  that  sort  from the  side  of  the 
plaintiffs.  It seems that they filed the petition just for the 
sake of  filing  and thereafter  forgot  about  it.  Therefore,  it 
would not be proper and expedient at this stage to allow the 
appellants/plaintiffs  to  agitate  the  matter  again  at  this 
stage.  The  submission  of  the  learned  advocate  for  the 
appellants  that  the  case  be  remanded  for  allowing  the 
plaintiffs  to  adduce documentary  evidence of  the  original 
sale deed is not tenable as because for remanding the case 
the decree has to be reversed in appeal but I do not find any 
cogent ground for reversing the decree of the learned Court 
below. This apart, the submission of the learned advocate 
for the appellants that the original sale deed may be allowed 
to be filed by way of additional evidence in this Court is also 
not  tenable  in  law  as  because  there  was  lack  of  due 
diligence on the part of the plaintiffs in not pursuing the 
said petition before the learned Court below. It is pertinent 
to note here as well that in the grounds taken in the memo 
of appeal the learned advocate for the appellants has not 
mentioned  anything  about  petition  no.  9079/09  dated 
19.09.2009 and it  is only during the appeal hearing that 
this petition has been referred to.

Conclusion

14. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below deserves to be confirmed.

Order

15. The  appeal  is  dismissed  on  contest  with  cost.  The 
Judgment and Decree passed by the learned Court below in 
Title Suit No. 515/2006 is hereby upheld and confirmed.
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16. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

17. Let the case record of Title Suit No. 515/2006 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 19th day of September, 2013.

 

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.   

   

  

 


