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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Friday, the 20th day of September, 2013

Title Appeal No. 38 of 2012

Sri Nabin Chandra Bora             ...........….. Appellant
-Versus-

1. Sri Labanya Kalita
2. Sri Upen Kalita         .................. Respondents
3. Sri Madan Medhi    ............... Proforma Respondent

This appeal coming on for final hearing on 21.08.2013 in 
the presence of –

Shri J. N. Bhuyan          ...… Advocate/Pleader for Appellant
Shri N. K. Das   ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The instant title appeal, under Section 96 of the Code 
of Civil Procedure, 1908, is directed against the Judgment 
and Decree dated 29.03.2012 passed by the learned Munsiff 
No.  4,  Kamrup,  Guwahati,  in  Title  Suit  No.  220/2008. 
Before  I  deal  with  the  grounds  for  this  appeal,  let  me 
narrate herein below the cases of the respective parties in 
Title Suit No. 220/2008.

The case of the plaintiff

2. The  case  of  the  plaintiff  is  that  he  is  the  absolute 
owner and possessor of the plot of land measuring 1K-5L 
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covered by Dag No. 716/718 of K.P. Patta No. 213 of village 
Maidamgaon  under  Beltola  mouza.  He  purchased  the 
aforesaid plot of land from one Sri Jitendra Nath Goswami 
through registered sale deed no. 777/84 dated 16.07.1984 
and accordingly his name was mutated thereon. At the time 
of taking possession of the aforesaid land there was a strip 
of land measuring 8 feet in width and 200 feet in length on 
the northern side of the plot of land and the said land has 
been used by the plaintiff as ingress and egress to their plot 
of land from the main road. In the registered sale deed also 
the said land is very clearly mentioned. The defendant no. 
1, who is the neighbour of  the plaintiff,  along with other 
defendants  on  10.10.2000 criminally  trespassed  over  the 
Schedule  B  plot  of  land  and  deposited  some  building 
materials  for  raising  wall  by  blocking  the  path  and  also 
constructed  structure  of  semi-permanent  nature  without 
any  permission  and  thus  the  defendants  have  started 
obstruction in free movement of the family members of the 
plaintiff  and  her  tenants.  The  construction  of  such 
unauthorised structures has narrowed down the portion of 
the suit path causing much inconvenience to the plaintiff 
and her tenants.

The case of the defendants

3. The defendants no. 1, 2 and 3 contested the suit and 
filed written statement denying and challenging  inter  alia 
the claims of the plaintiff and contended that it is not them 
but the plaintiff  who has constructed house of  C.I.  sheet 
and latrine over the disputed path and as such prayed for 
dismissal of the suit. Be it stated here that the defendant 
no. 1 expired on 30.08.2010 (as it appears from Ext. A) and 
the present respondents no. 1 and 2 were defendants no. 2 
and 3 in the suit.

Issues

4. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by the learned Court below:

1) Whether the suit is maintainable?
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2) Whether the suit is bad for non-joinder and misjoinder of 
parties?

3) Whether the suit is barred by limitation?

4) To what relief or reliefs the parties are entitled to?

5) Whether the plaintiff is entitled to get the relief for the 
right of use of the suit land ‘B’ as path?

6) Whether the defendants are liable to be evicted from the 
suit  land  ‘B’  by  way  of  demolition  of  illegal  construction 
raised thereon?

Decision in the impugned judgment 

5. The  learned  Court  below  partly  decreed  the  suit 
holding that the plaintiff is entitled to a decree for having 
right to use the suit path and also a decree for permanent 
injunction restraining the defendants from interfering the 
peaceful use and enjoyment of the suit path by the plaintiff. 
Answering the issue no. 6 against the plaintiff, the learned 
Court below held that the defendants are not liable to be 
evicted from the suit path and there is no question of any 
demolition of structures. 

Grounds taken in the memo of appeal

6. In  the  memo  of  appeal,  the  appellant/plaintiff  has 
taken the following prominent grounds:

1) The learned trial Court ought to have considered the fact 
that on one hand it has allowed the prayer for using the 
path,  on the other hand it  has not passed any order for 
removal  of  the  obstruction  thereby  causing  serious 
prejudice to the right and interest of the appellant/plaintiff 
in using the suit path. In other words, in not passing the 
order  for  removal  of  the  obstructions  the  learned  Court 
below  has  virtually  passed  an  order  which  cannot  be 
enforced  properly.  Therefore,  unless  the  Judgment  and 
Decree is modified the order which has been passed partly 
is virtually infructuous in the context of the suit.
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2)  The  learned  Court  below  has  failed  to  appreciate  the 
evidence  on  record  in  partly  allowing  the  prayer  of  the 
appellant/plaintiff.  The  appellant/plaintiff  had  specifically 
made  the  prayer  for  declaration  of  right  of  the 
appellant/plaintiff to use the path mentioned in Schedule B 
land as well as for demolition of the illegal structure raised 
by  the  respondent/defendant.  Both  the  prayers  are 
interconnected  and  were  required  to  be  considered 
simultaneously, but the learned Court below simply allowed 
the prayer of  using the  suit  path and also the decree of 
permanent injunction restraining the defendant/respondent 
from interfering the peaceful use, enjoyment of the path by 
the appellant/plaintiff.

3)  The  appellant/plaintiff  as  PW1  in  his  evidence 
categorically deposed that the defendants/respondents have 
constructed structure encroaching upon the path and the 
same  has  not  been  shaken  by  the  defendants  in  cross-
examination also. The same is also supported by PW3 in his 
cross-examination.  But this aspect of  the matter  has not 
been  considered  by  the  learned  Court  below.  In  other 
words,  in  not  considering  this  aspect  of  the  matter  the 
prayer which has been partly allowed has virtually become 
inoperative.  Hence,  interference  of  this  Court  has  been 
urgently sought for modification of the impugned judgment 
and  decree.  Unless  this  Court  directs  removal  of  the 
obstruction  as  prayed  for  by  the  appellant/plaintiff,  the 
prayer partly allowed would be ineffective and inoperative.

Point for determination

7. The point which has to be determined for deciding the 
appeal at hand is as to whether the finding of the learned 
Court  below  upon  the  issue  No.  6  has  been  arrived  at 
erroneously without appreciating the material evidence on 
record and is not sustainable in law.

Discussion, decision and reasons therefor

8. In the course of appeal hearing, the learned advocate 
for the appellant/plaintiff submitted inter alia that it is the 
plaintiff  who instituted the  suit  alleging  encroachment  of 
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the suit path by the defendant. Therefore, the only question 
which the learned Court below should have considered is as 
to whether the defendant encroached upon the suit path. 
According  to  the  learned  counsel,  the  defendant  did  not 
raise  any objection against  encroachment by the  plaintiff 
and did not also file any counter-claim, so the defendant 
cannot  question  encroachment  of  the  suit  path  by  the 
plaintiff.  The  learned  advocate  for  the  appellant/plaintiff 
further submitted that the plaintiff has been able to prove 
his case of encroachment of the suit path by the defendant. 
Learned  advocate  for  the  appellant/plaintiff  has  posed  a 
question  that  if  the  plaintiff  has  not  been able  to  prove 
anything then why the suit is decreed by the learned Court 
below.  On  the  other  hand,  the  learned  advocate  for  the 
respondents submitted in the course of appeal hearing that 
the plaintiff has to prove his own case and in the case at 
hand  the  plaintiff  has  not  been  able  to  prove  that  the 
defendant encroached upon the suit path.

9. At  the  outset,  let  me mention here that  there is  no 
dispute  as to the  existence of  the  suit  path between the 
lands of the plaintiff and the defendants. The only point of 
dispute is as to whether the defendant no.  1 encroached 
upon the suit path because of which the width of the suit 
path has narrowed down.  It  is  needless to  mention here 
that the plaintiff has to stand on his own legs to prove his 
case. Let me examine the evidence on record to find out as 
to whether or not the plaintiff  could bring home his case 
that  the  defendant  no.  1  has  encroached  upon  the  suit 
path.

10. On  perusal  of  the  evidence,  particularly  cross-
examination, of the plaintiff witnesses, it appears that PW3 
and PW4 did not  remain consistent with their  version in 
their  examination-in-chief  as  regards  the  suit  path.  PW3 
deposed that he does not know on which direction the path 
is situated. But he stated thereafter that the path may be 
on  the  north  side.  He  deposed  that  he  does  not  know 
whether  the  suit  path  is  myadi patta  land  given  by  the 
vendor or what land. He testified that he does not know how 
much long and wide the path is. Then he stated that both 
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the sides have constructed 4-5 houses on the path and that 
there will be more than 5-6 houses. He further deposed that 
he does not know properly those houses are whose and how 
many.  PW4  deposed  that  he  has  not  seen  that  the 
defendant has made houses on the path. He also deposed 
that he does not know whether the defendant has brought 
any  materials  for  constructing  the  houses.  He  has  also 
stated  that  the  plaintiff  had  told  him that  the  path  has 
become narrow, but he does not know how the path has 
become narrow. It is also important to bear in mind that 
evidence-on-affidavit  of  two  other  witnesses,  namely 
Saraswati  Medhi  and  Mahesh  Patgiri,  were  filed  by  the 
plaintiff  but  they  failed  to  appear  for  their  cross-
examination.  Be  it  stated  that  amongst  them  Saraswati 
Medhi was a vital  witness being the resident of  the land 
situated to the north of the suit path and west of the land of 
the defendant (as it appears from the evidence on record). 
Adverse presumption needs to drawn under Section 114(1)
(g) of the Evidence Act against the plaintiff for not producing 
them for their cross-examination.

11. In  his  evidence-on-affidavit,  the  plaintiff  has  stated 
that  the  defendant  no.  1  had  secretly  raised  temporary 
sheds/houses on the suit path on 16.01.2008 subsequent 
to the passing of the final order dated 20.02.2004 by the 
Executive Magistrate and kept defendants no. 4, 5 and 6 as 
his tenants therein, and on 15.05.2008 the defendant no. 1 
stored bricks and other materials in front of the suit path 
for  converting  the  temporary  sheds/houses  to  semi-
permanent  constructions.  But,  in  his  cross-examination, 
DW1 was suggested by the learned advocate for the plaintiff 
that  the order dated 20.02.2004 was passed in Case No. 
344M/2000  for  demolition  of  the  houses  situated  on  the 
portion  of  land  of  the  defendant  that  surpassed  the 
(western) boundary of the land of the plaintiff. Needless it is 
to state here that this suggestion seems to be inconsistent 
with the statement made by the plaintiff in his evidence-on-
affidavit.

12. In  his  cross-examination,  DW3  has  stated  that  the 
defendant had constructed one pucca house beside the path 
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prior  to  his  coming  to  know.  To  a  question  put  by  the 
learned advocate for the plaintiff as to whether the path has 
become narrow near the said pucca house DW3 replied that 
he has not noticed that. Thereafter, the learned advocate for 
the plaintiff threw a suggestion to DW3 that the defendant 
had constructed said house by encroaching upon the suit 
path. From the question so put and suggestion so thrown 
by the learned advocate for the plaintiff it appears that case 
inconsistent with that of the plaintiff was put to DW3 by the 
learned advocate for the plaintiff. Why I say so is that the 
plaintiff  as  PW1 has  deposed  in  his  evidence-on-affidavit 
about  the  raising  of  temporary  sheds/houses  by  the 
defendant,  and not  any  pucca house.  Even in  his  cross-
examination, the plaintiff has not stated about any  pucca 
house over the suit path but has stated that there are tin-
roofed houses on the suit path.

13. Lastly, I would like to state here that I am not inclined 
to accept the submission of  the learned advocate  for  the 
appellant that  as the defendant did not file  any counter-
claim in the suit regarding encroachment of the suit path 
by  the  plaintiff  the  defendant  cannot  question 
encroachment of the suit path by the plaintiff. The pleading 
of encroachment of the suit path by the plaintiff was raised 
by the defendant in the written statement with a view to 
rebutting the case of the plaintiff. It is for the purpose of 
rebuttal of the plaintiff’s case that the defendant took the 
stand  of  encroachment  of  the  suit  path  by  the  plaintiff 
rather than by him. That fact is undoubtedly relevant to the 
fact in issue as to whether the defendant encroached upon 
the suit path. Learned Court below has rightly held in the 
impugned  judgment  that  all  the  defendant  witnesses 
consistently deposed that the plaintiff encroached upon the 
suit path. Learned Court below took note of the comparative 
consistency of plaintiff witnesses and defendant witnesses 
and also relied on Ext. H (FIR) to arrive at a conclusion that 
the versions of the defendant and his witnesses are more 
trustworthy than that of the plaintiff and his witnesses and 
I do not find any perversity or arbitrariness in the decision 
arrived at by the learned Court below.
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Conclusion

14. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below deserves to be confirmed.

Order

15. The  appeal  is  dismissed  on  contest  with  cost.  The 
Judgment and Decree passed by the learned Court below in 
Title Suit No. 220/2008 is hereby upheld and confirmed.

16. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

17. Let the case record of Title Suit No. 220/2008 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 20th day of September, 2013.

 

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.             

   


