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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Wednesday, the 18th day of September, 2013

Title Appeal No. 62 of 2010

Smti. Binapani Das              ...........….. 
Appellant/Plaintiff

-Versus-
1. Sri Kamaleswar Barman
2. Sri Utpal Barman
3. Smti. Minu Das @ Dipali Das
4. Smti. Bhanti Das
5. Sri Manas Das
6. Sri Bablu Das
7. Smti. Nilima Das
8. Sri Debendra Kr. Das           

    .................. 
Respondent/Defendants

This appeal coming on for final hearing on 22.08.2013 in 
the presence of –

Shri Sailen Medhi          ...… Advocate/Pleader for Appellant
NONE        ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T
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1. The  instant  title  appeal  is  directed  against  the 
Judgment  and  Decree  dated  01.06.2010  passed  by  the 
learned Munsiff No. 1, Kamrup, Guwahati, in Title Suit No. 
34/2007. Before I deal with the grounds for this appeal, let 
me narrate herein below the cases of the respective parties 
in Title Suit No. 34/2007.

The case of the plaintiff

2. The case of the plaintiff is that the land measuring 7B-
0K-17L mentioned in Schedule A of the plaintiff originally 
belonged to Late Mahendralal Das and after his death the 
said land devolved upon his widow namely Hemo Prova Das 
and three sons Kulendra Das, Subhendu Das and Jogendra 
Das.  Late  Mahendralal  Das  had  another  plot  of  land 
measuring  1B-4K-14L  covered  by  Annual  Patta  as 
mentioned in Schedule B of the plaint. In course of time, 
Hemo Prova Das and two sons died (except Subhendu Das). 
Kulendra Das died leaving the plaintiff and defendants no. 
6, 7 and 8 as his legal heirs.  Jogendra Das died leaving 
defendants no.  4 and 5 as his legal  heirs.  There was no 
formal partition of the land among the legal heirs of Late 
Mahendralal Das, but as per an arrangement the defendant 
no. 3 Subhendu Das got his share of land demarcated by 
covering  the  area  with  barbed  wire  fencing  on  all  sides 
accept  the  northern  side  where  he  had  constructed  an 
Assam type house with RCC foundation and let it  out to 
tenants.  The  plaintiff  states  that  out  of  Schedule  A land 
each of the three successors is entitled to 2B-1K-19L, in the 
Schedule B land each of them is entitled to 3K-15L.  All 
these apart, each of the legal heirs of Late Mahendralal Das 
is  also  entitled  to  6B-1K  in  village  Bonda  and  No.  1 
Matgharia.  The  three  sons  of  Late  Mahendralal  Das 
occupied their respective shares by demarcating their lands 
whereby defendants  no.  4  and 5  being  the  heirs  of  Late 
Jogendra  Das  have  occupied  their  share  in  the  extreme 
western side and the defendant no. 3 occupied his share on 
the east of defendants no. 4 and 5 and the plaintiff and her 
sons have occupied their share 3B-0K-1¾L on the extreme 
east of the entire plot. The share of the plaintiff is the suit 
land  and  is  described  in  Schedule  C  of  the  plaint.  The 
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defendant  no.  3  transferred  some  of  his  land  to  various 
persons without the knowledge of the plaintiff and her sons, 
but when the defendant no. 3 tried to sell 2K-5L of land to 
Sudhir Malla Barua and obtained NOC from the competent 
authority,  the plaintiff  had filed an objection.  In the first 
part of April, 2002, the plaintiff and her son the proforma 
defendant no. 6 found some earth cutting works on the suit 
land and also noticed stacks of bricks. Later, the plaintiff 
came to know that the defendant no. 3 has rented out the 
suit land to some trader. In the meantime, the defendant 
no. 3 executed a deed of sale to the defendant no. 1 on the 
strength of which the defendant no. 1 trespassed into the 
land of the plaintiff and started construction.

The case of the defendants

3. The defendant no.  1 filed his  written statement and 
besides raising other defences he defended the sale  deed 
executed in his favour. He also pleaded that the suit is false 
and frivolous and should be dismissed.  It  is  pertinent to 
state  here  that  during  the  pendency  of  the  suit,  the 
defendant  no.  3  had  expired  and  his  legal  heirs  were 
substituted. But they did not contest the suit.

Issues

4. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by the learned Court below:

1)  Whether the plaintiff has acquired exclusive right, title 
and interest over Schedule C properties?

2)  Whether the plaintiff is entitled to recovery of possession 
of Schedule C land?

3)  Whether the plaintiff  is entitled to the relief(s)  prayed 
for?

Decision in the impugned judgment

5. In  the  suit,  the  plaintiff  examined  herself  and  one 
witness  but  the  defendant  no.  1  neither  cross-examined 
them nor adduced any evidence. The learned Court, in the 
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impugned judgment,  dismissed the  suit  by answering  all 
the issues in the negative and against the plaintiff.

Grounds in the memo of appeal

6. In  the  memo  of  appeal,  the  appellant/plaintiff  has 
taken the following prominent grounds:

1) The written statement filed by the defendant no. 1 in the 
suit cannot be considered as evidence from the side of the 
defendants  and  in  absence  of  any  evidence  or  cross-
examination of the plaintiff’s witness the entire facts stated 
by the plaintiff in the plaint ought to have been accepted 
and the suit ought to have been decreed;

2) The statements made in para 6, 8, 10, 11, 12, 14 and 15 
of the plaint were proved by the plaintiff and her witness by 
exhibiting  the  relevant  documents  which  were  not 
controverted or belied and as such the impugned judgment 
dismissing the suit is bad and liable to be set aside; and

3) The right,  title  and interest over Schedule  C land has 
been duly proved and the registered sale deed was  prima 
facie illegal  as  one  pattadar  of  an  ejmali patta  cannot 
transfer  the  land  without  the  knowledge  and  consent  of 
other  co-pattadars  when there  was  no  partition  amongst 
them and the learned Court below failed to consider this 
aspect of the matter.

Point for determination

7. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court  below in  the  impugned Judgment  and Decree  has 
been  arrived  at  erroneously  without  appreciating  the 
material evidence on record and is not sustainable in law.

Discussion, decision and reasons therefor

8. In spite of the fact that there was no evidence in the 
suit from the side of the defendants, the plaintiff was still 
required  to  prove  her  case  in  the  suit  in  order  to  get  a 
decree in her favour. It is trite law that the plaintiff has to 
stand on her own lands and she cannot take any advantage 
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from the weakness of the case of the other side. It is not 
that  the  entire  facts  alleged  by  the  plaintiff  have  to  be 
accepted as true where there is no evidence at all from the 
side of the defendant. It is not a mechanical process. Even 
though there is no evidence from the side of the defendants 
or  no  cross-examination  of  the  plaintiff’s  witness  by  the 
defendant side, the plaintiff  would still  have to discharge 
her initial burden of proof as provided under Sections 101 
and 102 of the Evidence Act.  Coming to the facts of  our 
case, the plaintiff did not adduce any evidence in the suit to 
show  that  the  land  described  in  Schedule  C  fell  in  her 
share. When the plaintiff did not adduce any evidence on 
such a vital aspect, she cannot have any footing to claim 
the  relief  of  ejectment  from  the  Schedule  C  land.  It  is 
interesting  to  note  here  that  the  appellant/plaintiff  has 
stated in the memo of appeal (as mentioned in ground no. 2 
above) that the statements made in para 6, 8, 10, 11, 12, 
14 and 15 of the plaint were proved by the plaintiff and her 
witness  by  exhibiting  the  relevant  documents.  Thus, 
according to the appellant/plaintiff herself, the statements 
made in para 9 of the plaint were not admittedly proved by 
the plaintiff and her witness. The plaintiff alleged in para 9 
of the plaint that she and her sons occupied their share of 
3B-0K-1¾L on the extreme east of the entire plot and this 
portion  of  the  land  is  the  suit  land  and  is  described  in 
schedules C of the plaint. As the plaintiff has not adduced 
any evidence to prove the said statement made in para 9 of 
the plaint, she cannot have any foundation for claiming the 
right of ejectment from the schedule C land.

9. This apart, the learned Court below has rightly held in 
the  impugned  judgment  that  the  sale  deed  executed  in 
favour of the defendant no. 1 cannot be declared as void 
merely because the land was not formally partitioned. The 
learned Court below has given correct finding, according to 
me, that the sale is a valid sale in view of the law envisaged 
under Section 44 of the Transfer of Property Act and the 
sale has to be termed as a sale of share. As per Section 44 
of the Evidence Act, when a co-owner transfers any portion 
of the immovable property to anybody to the extent of his 
share the transferee steps into the shoes of the transferor 
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and  acquires  right  of  joint  possession  over  the  property 
transferred to him and the right to enforce a partition of the 
same. The entire land admittedly being an  ejmali land the 
defendant no. 3 was unquestionably a co-owner thereof and 
so when he had sold the land in question to the defendant 
no. 1 the latter had stepped into his shoes insofar as the 
land sold to him. Therefore, the sale was not bad in law. Of 
course,  the  sale  would  have  been  bad  in  law  had  the 
defendant no. 3 sold out land in excess of his share. But 
the plaintiff  has not adduced any evidence in the suit to 
show  that  the  defendant  no.  3  had  sold  land  to  the 
defendant no. 1 in excess of his share in the  ejmali land. 
The plaintiff though stated in the plaint that the defendant 
no. 3 had transferred some of his land to various persons 
but  she  didn’t  specify  the  area/extent  of  the  land 
transferred by the defendant no. 3.

10. The learned Court below has rightly pointed out in the 
impugned  judgment  that  there  is  inconsistency  in  the 
pleadings of the plaintiff inasmuch as she has stated on one 
instance that the defendant no. 3 rented out the suit land 
to  some  brick  traders  and  on  another  instance  she  has 
stated  that  the  defendant  no.  3  sold  the  land  to  the 
defendant  no.  1  and  on  the  strength  of  the  sale  the 
defendant no. 2 on behalf of the defendant no. 1 trespassed 
into the land of the plaintiff. On going through the evidence 
of  the  plaintiff  and  her  witness  also,  I  find  this 
inconsistency apparent therein. They have deposed in para 
13  of  their  evidence-on-affidavit  that  in  April  2003  the 
plaintiff and her son saw some earth cutting from their land 
and some stack of bricks, and later on came to know that 
the defendant no. 3 had rented out the place to some brick 
traders. Thus, according to the plaintiff, the suit land was 
in possession of some brick traders who were tenants under 
the defendant no. 3. They have also deposed in para 13 of 
their  evidence-on-affidavit  that  the  defendant  no.  3 
executed  sale  deed  in  favour  of  the  defendant  no.  1  on 
05.06.2002 and on the strength of the said sale deed the 
defendant no. 2 on behalf of the defendant no. 1 trespassed 
into the land of the plaintiff and started digging the earth. 
Indisputably, both these statements are inconsistent with 



T.A. 62/2010                                                                              [7]

each other. However, the plaintiff  sought ejectment of the 
defendant no. 1 and 2 and also the tenants of the defendant 
no. 3 from the suit land. It is pertinent to mention here that 
the  said  tenants  were  not  parties  to  the  suit.  In  the 
impugned judgment,  the  learned Court  below has rightly 
refused to grant the relief of ejectment as the averments on 
these aspects suffer from obscurity.

Conclusion

11. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below deserves to be confirmed.

Order

12. The appeal is dismissed with cost. The Judgment and 
Decree passed by the learned Court below in Title Suit No. 
34/2007 is hereby upheld and confirmed.

13. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

14. Let the case record of Title Suit No. 34/2007 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 18th day of September, 2013.

 

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.            
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