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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 258/2011

Present:        Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

5thday of September, 2013.

Sri. Khagendra Nath Sarma
S.O: Late Loknath Sarma
R.O: Kundil Nagar,
Sorumotoria, Guwahati-6.
District: Kamrup (M), Assam.……..…………………..……….......: Plaintiff(s)

-Versus-

1. The Guwahati municipal Corporation
Panbazar
Guwahati-781001.
District: Kamrup (M), Assam.

2. The Commissioner,
Guwahati Municipal Corporation
Panbazar
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Guwahati-781001.
District: Kamrup (M), Assam.………………….……………...: Defendant(s)
                                                    

 This suit coming on for final hearing on 24.08.2013 in the presence of:

Sri. H.K. Deka
Sri. P. Sundi
Sri. B.D. Deka : Advocate for the plaintiff(s).

And

Sri. Ranjit Kr. Dev Choudhury
Ms. Lovely Devi : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following judgment. 

JUDGEMENT
(Suit for permanent injunction)

1. Plaintiff’s case:  The plaintiff filed the plaint and pleaded that he has 

been in possession of a plot of land measuring 1K 10L covered by Dag No. 

93(old)/1177(new) of  K.P Patta No. 143(old)/2154(new) situated at Kundil 

Nagar,  Sarumotoria,  Village  Hengrabari.  The  Defendant  No.1  is  a  body 

corporate  and  a  statutory  body  entrusted  with  the  responsibility  amongst 

others to look after the civic amenities of the citizens of the Guwahati city. 

The  said  corporation  is  represented  by  the  Defendant  No.2,  the 

Commissioner.  The  said  land  was  purchased  by  the  plaintiff  from  Sri 

Motiram Kalita and Sri Madan Ch. Kalita. 

2.  The plaintiff further pleaded that although the plaintiff paid valuable 

consideration for the suit-land, the vendors Motiram Kalita and Madan Ch. 

Kalita while executing a registered sale-deed vide Sale Deed No. 1190/79 

dated 13.02.1979) in favour of the plaintiff, wrongly entered the Dag No and 

Patta  No.  and  boundary  of  the  suit  land  in  the  sale-  deed.  The  plaintiff 

however being unaware of such discrepancy took possession of the suit-land 

on the date of execution of the sale-deed dated 13.02.1979. In the year 1985, 

the sons of the vendors namely Sri Anil Kalita, Sri Dhiren Kalita, Sri Balen 
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Ch. Kalita, Sri Benoy Ch. Kalita and Sri. Manoj Ch. Kalita instituted a Title 

Suit No. 68/85 against the plaintiff for declaration of right, title and interest, 

recovery of  Khas possession and permanent  injunction.  The said suit  was 

subsequently  decreed  on  contest  on  05.01.1995.  However,  no  execution 

proceeding has yet  been initiated in pursuance of the said judgement  and 

decree dated 05.01.1995 and the limitation period for execution of the same 

has also elapsed. 

3.  After  passing  of  the  judgement  and  decree  dated  05.01.1995,  the 

plaintiff continued to remain in possession of the suit land and subsequently 

he was granted mutation over the same vide mutation certificate No. SOGR 

20/1007/2042  dated  12.06.2007  and  the  same  was  duly  reflected  in  the 

Kutcha  Patta.   The  plaintiff  on  08.04.2009 also  obtained  a  No-Objection 

certificate  from the  GMDA bearing  No.  GMDA/BP/275/02022009/12  for 

construction of a two storied R.C.C building on the said plot of land after 

submitting  the  site-plan  which was  approved.  In  pursuance  with  the  said 

N.O.C, the plaintiff constructed an R.C.C house over the suit land and has 

been residing therein with his family. The said R.C.C building was allotted 

Holding No. 1406 of Ward No. 51 by the Guwahati Municipal Corporation, 

Defendant  No.1  and  public  notice  under  section  156(3)  of  the  Guwahati 

Municipal  Corporation  Act  bearing  No.  G.A.S./D2/2003-04/15  dated 

14.08.2009 was also issued. Certain people occupying land neighboring the 

suit  land  (towards  the  eastern  boundary)  with  vested  interest  have  been 

attempting to create a 9 feet path towards the southern side of the plaintiff’s 

land  so  as  to  connect  an  already  existing  road  towards  the  west  of  the 

plaintiffs land. To give shape to this evil design, it is necessary to break open 

the boundary wall on the eastern side of the plaintiff’s land which has existed 

since before the plaintiffs came to possession of the suit-land. 

4.  The plaintiff  further pleaded that that the neighboring people have 

influenced the Guwahati Municipal Corporation i.e. the Defendant No.1 and 

the latter to facilitate the creation of the path. The Defendant No.1 issued a 

notice  No.  GEF/246/06/13/109  dated  14.03.2008  asking  the  plaintiff  to 

produce the NOC and approved plan of the boundary wall. The plaintiff in 

reply to the said notice sent a letter dated 02.04.2008 to the Defendant No.2, 

Commissioner and also sent a copy of the sale-deed 1190/79 as an enclosure. 

The  defendants  again  on  29.07.2008  sent  a  notice  numbered  as 
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GEF/246/06/24/267 under section 337(i) & (ii) of the Guwahati Municipal 

Corporation Act, 1971 notifying that the boundary wall on the eastern side 

was erected without permission and directed the plaintiff to stop works of 

erection or re-creation of the boundary wall and asked the plaintiff to show 

cause  as  to  why the  unauthorized construction  should  not  be  removed  or 

demolished. In reply to the said notice, the plaintiff again vide his letter dated 

18.08.2008  to  the  Commissioner,  GMC  i.e.  the  Defendant  No.2  asserted 

about  the  existence  of  the  boundary  wall  since  the  time  they  came  into 

possession and also stated about the malafide intention of the neighbors to 

carve out a path over the suit land. The fact of the matter however remains 

that the plaintiffs had not undertaken any erection of the boundary wall and 

the same has been existing even before the plaintiff came into possession. 

The plaintiff had merely sought to raise the height of the wall by a few inches 

and install a gate. The plaintiff in the meantime approached the Settlement 

Officer for issuing of a final patta in his name over the suit land. However to 

his utter surprise, it was known that his mutation had been cancelled and the 

same  was  reflected  in  the  Entry  ‘Ga’  dated  03.01.2009  of  the  draft 

Jamabandi. On further enquiry it was found that the mutation of the plaintiff 

was cancelled owing to certain objections filed by Sri Dhiren Ch. Kalita who 

was one of the plaintiffs in the Title Suit No. 68/85. The plaintiff thereafter 

preferred a Writ petition before the Hon’ble Gauhati High Court which was 

numbered  as  W.P.  ©  No.  2251  of  2010  and  which  was  subsequently 

dismissed but liberty was granted to the plaintiffs to file an appeal before the 

Deputy Commissioner under Section 147 of  The Assam Land and Revenue  

Regulations  Act vide  judgement  and  order  dated  23.04.2010.  As  per  the 

directions of the Hon’ble Gauhati High Court, the plaintiffs filed an appeal 

under section 147 of the  Assam Land and Revenue Regulations before the 

Deputy Commissioner which was numbered as R.A. (M) 23/09-10 and the 

same is pending for disposal. 

5.  Thereafter  on  20.01.2010  the  Defendant  No.1  corporation’s 

authorized personnel out of nowhere came to the suit land and served a notice 

No. GEF/246/06/02 dated 18.01.2010 on the son of the plaintiff by hand. In 

the said notice it was conveyed that the defendant authorities were apparently 

not satisfied with the reply sent by the plaintiff as against the prior notice 

dated 29.07.2008. Immediately after handing over the notice, the defendant 
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authorities  on  the  same  day  without  giving  the  plaintiff  and  her  family 

members a moment of respite started demolishing the boundary wall. The 

Defendant No.1 ought not to have initiated such a drastic measure without 

affording  the  plaintiff  a  reasonable  opportunity  to  place  his  defense.  The 

plaintiff having been highly aggrieved by the inconsiderate action on the part 

of  the defendant  filed a  writ  petition numbered as  W.P. © No. 667/2010 

before  the  Hon’ble  Gauhati  High  Court  against  the  defendant.  On 

01.02.2010, the Hon’ble Gauhati High Court disposed off the W.P. © No. 

667/2010  with  a  direction  to  the  defendants  to  consider  on  merit  the 

application  filed  by  the  petitioner  on  03.10.2008  seeking  permission  for 

raising boundary wall. The plaintiff who feared that the defendant authorities 

might  reject  the  application dated 03.10.2008 for  raising  a  concrete  wall, 

again vide his letter dated 04.02.2010 notified the defendant about the order 

of  the  Gauhati  High  Court  and  also  expressed  his  intention  to  raise  a 

temporary  fencing  on the  boundary.  The defendant  on  22.02.2010  sent  a 

notice  numbered  as  No.  GLG/148/10/36  to  the  plaintiff  whereby  it  was 

informed  that  the  application  of  the  plaintiff  dated  03.10.2008  seeking 

permission  for  raising  boundary  wall  was  rejected  on  the  ground  of 

insufficient documents amongst others. However, the notice was completely 

silent about the application filed on 04.02.2010 by the plaintiff regarding the 

raising of temporary fence. The plaintiff in the month of April, 2010 came to 

know  from  certain  reliable  sources  that  the  neighbors  who  were  in  a 

continuous  endeavor  to  carve  out  a  path  through  the  plaintiff’s  land  had 

managed  to  influence  the  officials  of  the  Guwahati  Metropolitan 

Development Authority (GMDA) in the connection. On 20.04.2010 the Chief 

Executive Officer, GMDA issued a notice No. GMDA/BP/275/02022009/37 

to show cause as to why the NOC No. GMDA/BP/275/02022009/12 dated 

08.04.2009  issued  for  the  construction  of  the  building  over  the  suit  land 

should not  be revoked in the wake of the cancellation of the mutation in 

favour  of  the  plaintiff.  In  reply  to  the  said  notice  dated  20.04.2010  the 

plaintiff sent a letter dated 14.05.2010 to the Chief Executive Officer, GMDA 

stating  that  he  had  already  preferred  an  appeal  against  the  order  of 

cancellation of his mutation and that in view of the fact that the question of 

mutation  being  before  the  Deputy  Commissioner  for  a  final  decision,  no 

action  need  be  taken  regarding  revocation  of  the  NOC  in  favour  of  the 

Title Suit Case No. 258/2011     Page 5 of 16



plaintiff. On 20.05.2010, the defendant authorities again came to the suit-land 

and without any formal order or notification dismantled the bamboo fencing 

on the eastern boundary and loaded the fencing materials on a truck. The 

Defendant No.1 authorities ought not to have even initiated such an action in 

view of the fact that the fence was temporary in nature consisting only of 

bamboo branches and therefore the question of obtaining permission for the 

same before the Defendant No.1 authorities does not arise. On 28.06.2011 at 

about 12:00 noon, the defendant authorities again came to the suit land with a 

lat Mandal and certain enforcement personnels. Now the plaintiff has every 

reason to believe that the Defendant No.1 authorities would again intervene 

to facilitate the carving of the path to suit the interests of the neighbors. 

6.  The plaintiff further pleads that, on a  mere perusal of the site plan of 

the  RCC  building  standing  on  suit  land  goes  to  show  that  there  in-fact 

remains no room for creation of a path/ road measuring 9 feet in width. If 

such a path is sought to be created, a portion of the RCC building which is 

the only residential  house of the plaintiff  has to be removed.  On such an 

occurrence, the plaintiff would run the risk of the NOC issued by the GMDA 

being  revoked  inasmuch  as  the  GMDA  authorities  have  already  as 

aforementioned issued a show-cause notice dated 08.04.2009 and they are 

believed to be on a look out to grab an opportunity to revoke the NOC owing 

to extraneous influences as aforesaid. That if the defendants are not restrained 

by the order of a competent court, they will break open the bamboo fencing, 

encroach upon the suit land and demolish anything that comes within the area 

of the proposed 9 feet path including the residential house. This would in turn 

prompt the GMDA to revoke its NOC pertaining to the RCC building on the 

pretext of violation of its bye-laws which might result in the demolition of 

the entire residential house and the plaintiff and his family would be rendered 

homeless. In such a case even if the mutation of the plaintiff is restored by 

the Deputy Commissioner, it would be meaningless. 

7. Plaintiff’s prayer: The plaintiff has therefore filed the suit praying 

for a decree of:

i. Permanent  injunction  restraining  the  defendants,  their  men, 

agents etc from interfering with the peaceful possession of the 

plaintiff over the suit-land or to carry out any demolition in 
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any part there-of including the boundary fencing around the 

suit-land.

ii. Cost of the suit.

iii. Any other relief/reliefs.

8.   Defendant’s versions:  The defendants filed their written-statement 

and  pleaded  that  the  instant  suit  is  bad  for  non-joinder  of  Guwahati 

Metropolitan Development Authority (GMDA) as a party since the plaintiff 

states that he has taken building permission from the said authority. That a 

public complaint was received from the residents of Kundil Nagar, Guwahati 

on  16.06.2006  alleging  encroachment  of  public  path.  Based  on  such 

complaint, the defendants issued a notice on 14.03.2008 asking the plaintiff 

to produce copies of the NOC and approved plans in respect of his boundary 

wall. However, the plaintiff  could not produce any permission authorizing 

such construction. Therefore, notice under section 337(1) & (2) of the GMC 

Act, 1971 dated 29.07.2008 was issued to him. The plaintiff has not been 

able to substantiate his claim by way of documentary evidence or otherwise 

that the boundary wall was in existence before he came into possession.

9.  The defendants further pleaded that the application dated 03.10.2008 

submitted by the plaintiff seeking to carry out the renovation of the boundary 

wall was refused for insufficient documents. Further the application was not 

in prescribed format as required under the Building bye-laws for Guwahati. 

The demolition was carried out as per the provisions of the section 337(3) of 

the  GMC  Act  as  the  plaintiff  has  failed  to  produce  any  permission 

authorizing the  construction  of  the  wall.  The  officials  of  the  Corporation 

visited the suit-land on 28.06.2011 as requested by the circle officer, Dispur 

Circle Vide letter dated 23.06.2011. The plaintiff did not submit the copies of 

the approved plan, the NOC with regard the RCC building and the boundary 

wall. Therefore there was no occasion to examine the said documents. The 

plaintiff has carried out the construction in violation of the provisions of The 

GMC Act 1971 and the building laws framed there-under.     

10.  Issues: Upon perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 22.09.2011. 

1. Whether there is any cause of action for the suit?

2. Whether the suit is bad for non-joinder of necessary party?
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3. Whether the plaintiff is entitled to the decree as prayed for?

4. To what other relief(s) the plaintiff is entitled?

11. Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

12.  Issue  No.3  and 4:  For  better  appreciation  of  the  evidence  these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these two issues appear to be the most important 

one and hence taken up for discussion first. PW-1     Khagen Nath Sarma   is the 

plaintiff of the instant case. In his examination-in-chief he mostly reiterated 

the plaint story. In his cross examination he deposed that in Exhibit-1 it has 

not been mentioned that his land had one wall. While applying for permission 

before the GMDA, he did not prayed for permission for construction of the 

wall as the said wall was already there in his land. Thereafter he raised the 

wall by another 1.5 feet. He did not obtain any permission to raise the wall. 

When he received the notice vide Exhibit-8 he only supplied the permission 

of building, to the GMC. He has not seen the demolishing of the wall. He has 

not made GMDA, a party to the suit. He has not furnished the documents in 

the suit which has been submitted for obtaining the building permission. He 

prayed  for  permission  to  erect  bamboo  fencing  but  no  permission  was 

sanctioned to erect such fencing. He denied the suggestion that till now he 

has not obtained permission of any kind. He admitted the suggestion that his 

wall was demolished as he did not have any due permission     

13. PW-1 exhibited the following documents.

Exhibit-1 : Sale deed No. 1190/79 dated 13.02.1979.

Exhibit-2 : Judgement and decree dated 05.01.1995 passed in 

T.S. No. 68/95.

Exhibit-3 : Mutation Certificate No. SOGR 20/2007/2042 dated 

12.06.2007.

Exhibit-4 : Kutcha Patta

Exhibit-5 : NOC bearing No. GMDA/BP/275/02022009/12 dated 

08.04.2009.

Exhibit-6 : Site plan of the RCC building
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Exhibit-7 : Public Notice bearing No. G.A.S./D2/2003-04/15 

dated 14.08.2009.

Exhibit-8 : Notice sent by the defendant bearing No. 

GEF/246/06/13/109 dated 14.03.2008.

Exhibit-9 : My reply dated 02.04.2008.

Exhibit-10 : Notice No. GEF/246/06/24/267 dated 29.07.2008

Exhibit-11 : Reply dated 18.08.2008.

Exhibit-12 : Letter dated 03.10.2008.

Exhibit-13 : Draft Jamabandi.

Exhibit-14 : Judgement dated 23.04.2010 passed in W.P. (C) No. 

2251 of 2010.

Exhibit-15 : Memo of appeal pertaining to R.A.(M)23/09-10

Exhibit-16 : Notice No. GEF/246/06/02 dated 18.01.2010.

Exhibit-17 : Order dated 01.02.2010 passed in W.P. (C) No. 

667/2010.

Exhibit-18 : Application dated 04.02.2010.

Exhibit-19 : Notice No. GLG/148/10/36 dated 22.02.2010.

Exhibit-20 : Notice No. GMDA/BP/275/02022009/37 dated 

20.04.2010.

Exhibit-21 : Letter dated 14.05.2010.

14.  PW-2     Apurba Sharma   deposed in his examination- in-chief that he is 

the son-in-law of the plaintiff. He thereafter reitered the plaint story. In his 

cross examination he deposed that the plaintiff purchased the plot of land in 

1979. He has seen the sale-deed. There is no mention of boundary wall in 

Exhibit-1. On 14.03.2008 a notice was issued by GMC seeking approval for 

the  boundary  wall.  On  that  day  they  did  not  have  any  permission  for  a 

boundary wall. Accordingly they replied to the said notice. Subsequently on 

29.07.2008 a show-cause notice was issued to them by the GMC. They have 

replied to every notice. They did not file any documents to show that they 

have obtained permission for the boundary wall. On 22.02.2010 they were 
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intimated  by  GMC  that  due  to  insufficient  document  the  petition  dated 

29.07.2008 was rejected. PW-3 Lohit Chandra Debo Goswami deposed that 

he is a neighbor of the plaintiff and resides at a distance of above 100 feet 

from the  plaintiff  residence.  In  his  cross-examination  he  deposed  that  he 

knows the plaintiff since 1975 and the plaintiff purchased the land in 1979. 

When the plaintiff purchased the land there was a boundary wall in his plot 

of land. A plinth of one foot was in the said land of the plaintiff. He further 

deposed in his cross-examination that, in his examination-in-chief he deposed 

that  there  was  a  5  feet  high  boundary  wall  prior  to  1979.  He  raises  the 

boundary wall after purchase of the land. He does not know if the plaintiff 

took permission to construct the boundary wall but he has seen the GMC 

demolishing the boundary wall on 20.01.2010. On enquiry he came to know 

that  the  boundary  wall  was  demolished  as  the  plaintiff  did  not  have  the 

required  permission  for  the  wall.  PW-4 Bichitra  Barman deposed  in  his 

cross-examination that is the neighbor of the plaintiff. He purchased his land 

in 1998 and he does not know when the plaintiff purchased his plot of land. 

He does not know if the plaintiff constructed his boundary wall by taking due 

permission. DW-1 Dinesh Das deposed in his examination-in-chief that he is 

presently  serving  as  an  Assistant  Engineer  at  Guwahati  Municipal 

Corporation (GMC) in the Dispur Zonal Office. He further deposed that the 

GMC issued a notice to the plaintiff on 14.03.2008 to produce a copy of the 

NOC and approved plans as regards his boundary wall. However he could 

not produce any permission authorizing such construction. Therefore notice 

under  section  337(1),  (2)  of  the GMC Act  was  issued to  the plaintiff  on 

29.07.2008  to  show  cause  as  to  why  such  construction  should  not  be 

demolished,  the  same  being unauthorized.  Upon receipt  of  the  notice  the 

plaintiff filed a reply on 19.08.2008 but he could not produce any permission 

authorizing  the  construction.  The  plaintiff  then  filed  an  application  on 

03.10.2010 seeking permission to construct a boundary wall but the same 

could not be allowed due to insufficient documents. As the plaintiff could not 

produce  any document  showing the  permission  to  construct  the boundary 

wall consequential orders were passed on 18.01.2010 under section 337(3) of 

the GMC Act, and the boundary wall in question was demolished. The DW-1 

further deposed that the plaintiff is at liberty to apply for permission as per 

the provision of GMC Act, 1971 and the buildings bye-laws framed there-
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under but the plaintiff has not taken the opportunity to do so for reasons best 

known to him. In his cross-examination he deposed that the public complaint 

was in written form but the said complaint has not been exhibited. They sent 

notices under section 337(1), (2) of the GMC Act. The plaintiff filed a reply 

to the said notice.  Another notice was issued under section 337(3) of the 

GMC Act.  There  was  a  gap  of  almost  one  and  a  half  years  in  between 

issuance  of  both  the  notices.  He knows that  if  any land is  needed  to  be 

acquired for widening of streets, previous sanction from higher authorities 

are  needed.  He  has  been  serving  in  the  building  permission  branch  upto 

March 2012 and during that period no such sanctions or public notices were 

issued with regards to the suit-land.

15.  Now stitching everything on record it seems that the plaintiff states 

that  the  boundary  wall  in  question  has  already  been  demolished  on 

20.01.2010.  The  defendant  authorities  again  came  to  the  suit-land  and 

without any formal order or notification dismantled the bamboo fencing on 

the eastern boundary. The plaintiff under the circumstances of the case prays 

for  permanent  injunction restraining the  defendants,  their  men,  agents  etc 

from interfering with the peaceful possession of the plaintiff over the suit-

land  or  to  carry  out  any  demolition  in  any  part  there-of  including  the 

boundary fencing around the suit-land.

16.  The defendants  on the other  hand stated  that  notice under  section 

337(1) & (2)  of  the GMC Act,  1971 dated 29.07.2008 was issued to the 

plaintiff. The plaintiff has not been able to substantiate his claim by way of 

documentary evidence or otherwise that the boundary wall was in existence 

before  he  came  into  possession.  The  defendants  further  pleaded  that  the 

application dated 03.10.2008 submitted by the plaintiff seeking to carry out 

the renovation of the boundary wall was refused for insufficient documents. 

Further the application was not in prescribed format as required under the 

Building bye-laws for Guwahati. The demolition was carried out as per the 

provisions of the section 337(3) of the GMC Act as the plaintiff has failed to 

produce any permission authorizing the construction of the wall. The plaintiff 

did not submit  the copies of the approved plan, the NOC with regard the 

RCC building and the boundary wall.  Therefore there was no occasion to 

examine the said documents. The plaintiff has carried out the construction in 

violation  of  the  provisions  of  the  GMC Act  1971  and  the  building  laws 
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framed  there-under.  The  defendants  also  relied  upon  Priyanka  Estate  

International (P.) Ltd. And Ors. Vs. State of Assam and Ors 2006 (3) GLT 

1  where-in it has been held that  Unauthorised construction- Article 226 of  

Constitution  of  India-  Petitioners  are  aggrieved  by  the  complaint  of  the  

residents  for unauthorised  construction  of  a  multi  storied  building in  the  

locality,  hence  the  instant  petition-  Whether  the  impugned  order  is  

sustainable in law- Held, the builder-Petitioners do not have any permission  

and no plan for construction of the part of the 5th floor and above has been  

approved by the any competent authority - the stop construction notice as  

well as the order of demolition were rightly passed by the GMC and GMDA  

respectively, therefore, the same do not require any interference in the hands  

of this court- Petition dismissed. 

17.  In the instant  case the chronology of the prime events  after  being 

zeroed in are as follows. 

I. The GMC sent notice to the defendant dated 14.03.2008.

II. The plaintiff replied to such notice dated 02.04.2008.

III. The GMC sent notice under section 337(1) (2) GMC Act 1971 

with direction to stop works of erection of re-erection of the 

boundary wall.

IV. The plaintiff replied to such notice dated 18.08.2008.

V. The  plaintiff  sent  a  letter  to  the  Commissioner  GMC dated 

03.10.2008.

VI. A copy of notice under section 337(3) of the GMC Act issued 

by the GMC to the plaintiff.

VII. Copy of order passed by the Hon’ble High Court  passed in 

WP© No. 667/10.

VIII. The  copy  of  application  filed  by  the  petitioner  to  the 

Commissioner as per direction of the Hon’ble High Court vide 

order in WP© No. 667/10.

IX. Copy of notice issued by the Commissioner GMC refusing the 

prayer of the petitioner.

18.  The plaintiff has argued exclusively on the factual circumstances of 

the case and argued that the wall in question was built prior to 1979 and all 
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the witnesses have corroborated the said fact accordingly the plaintiff argued 

that  the  wall  may  be  prior  to  1971  also.  However  there  is  no  material 

available on record to establish the claim that such wall was prior to the year 

1971. The plaintiff also argued that the revenue appeal is still pending and 

the permission was only sought to increase the height of the existing wall. 

Moreover the plaintiff argued on section 361 and 362 of the GMC act which 

deals  with power  to  acquire  land and defining the regular  line  of  streets. 

However on perusal of the pleadings and material on record it seems that the 

defendant  has  only  sought  clarification  from  the  plaintiff  as  regards  the 

authority for construction of the boundary wall. The notices on record also go 

to show that the GMC has asked the plaintiff to show the valid permission for 

construction of such wall. Accordingly the present contention of the plaintiff 

as  regard  section  361  and  362  is  not  sustainable  under  the  present 

circumstances of the case. At no point of time the defendant has agitated the 

acquiring of any land of the plaintiff. Moreover building bye laws for GMC 

defines building as any construction for what so ever materials construction  

and  every  part  of  thereof,  whether  used  as  human  habitation  or  not  an  

includes  plinth,  walls,  chimney,  drains,  work,  fixed  platforms,  verandah,  

balcony,  cornice  or projection,  or  part  of  a  building or anything a fixed  

thereof or any walls, earth bank, fence or other construction enclosing or  

delimiting or intended to enclose or delimit any land or space. Accordingly 

such definition covers any boundary wall or a fencing to be a building. Hence 

under such circumstances for increasing of any height of the boundary wall 

the  plaintiff  shall  have  to  obtain  due  permission  from  the  GMC  as  per 

provision of  the  GMC Act.  Section 327 of  the  GMC Act  1971 prohibits 

erection  or  re-erection  of  building  without  permission.  Accordingly  any 

erection or re-erection or raising of height of the boundary wall cannot be 

done without due permission from the GMC. The materials on record shows 

that the plaintiff has failed to furnish any of such permissions as regards the 

boundary wall before the GMC. Even though the plaintiff claims that such 

wall was prior to 1979 the same does not hold as a conclusively proof that 

such wall was prior to 1971. The burden lies upon the plaintiff to establish 

that such wall stands prior to 1971. Under such circumstances the plaintiff 

ought to have applied afresh for permission as per the building bye laws for 

GMC and  GMC Act1971.  I  have  also  perused  the  order  of  the  Hon’ble 
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Gauhati High Court dated 01.02.2010 in W.P. © No. 677/10 whereby the 

GMC has been directed to consider on merit the application of the plaintiff. 

Accordingly the GMC issued notice vide Ext XIX refusing the prayer of the 

plaintiff on the grounds of insufficient documents. Hence as pleaded by the 

defendants the demolition was carried out as per provisions of the GMC Act 

1971. As deposed by DW1 that the plaintiff under the provisions of building 

bye laws for GMC and GMC Act 1971 can apply for permission to construct, 

erect or re erect of such boundary wall, the plaintiff needs to apply for such 

permission before the GMC and the GMC needs to consider  such prayer 

under the relevant provisions of law.

19.  The plaintiff  has  prayed  for  permanent  injunction  restraining  the 

defendants  from interfering  with  the  peaceful  possession  of  the  plaintiff. 

However, as discussed above I see no occasion where-by the defendants have 

interfered with the peaceful possession of the plaintiff over the suit-land. The 

crux of the whole dispute is with regard to the availability of valid permission 

for  construction  of  the  boundary  wall.  As  discussed  above  the  wall  has 

already  been  demolished  and  under  such  circumstances  the  question  of 

required permission for such boundary wall under the definition of building 

shall be governed by the provisions of GMC Act, 1971 and building bye laws 

for  GMC.  The  plaintiff  needs  to  apply  for  such  permission  under  the 

aforesaid laws.

20.  Accordingly on the basis on the materials on record and on the basis 

of the discussion made above I am of the considered opinion that the plaintiff 

is not entitled to any such decree of permanent injunction. Consequently the 

plaintiff  is  not  entitled  to  any  decree  or  other  reliefs  under  the  present 

circumstance of the case.

 Accordingly these issues are decided and go against the plaintiff.

21.   Issue No. 1 and 2: For proper adjudication of the case these two 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it  is  redundant to discuss further  on these two issues. On 

perusal of the pleadings and on appreciating the evidence on record and other 

documents, it is evident that the suit is maintainable. Moreover it reveals that 

there  is  cause  of  action  of  the  suit  as  the  pleadings  contain  the  fact 
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constituting the cause of action. As discussed earlier and on the decision that 

the plaintiff is not entitled to any reliefs, it is redundant to discuss further on 

the issue of the suit being bad for conjoiner of necessary party.

 Accordingly these issues are decided. 

22. ORDER
 In the conclusion the suit is dismissed on contest with cost.

  Prepare decree accordingly. 

   Given under my hand and seal of this court on 5th day of September,  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.
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Exhibit-9 : My reply dated 02.04.2008.
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Exhibit-11: Reply dated 18.08.2008.
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2010.
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