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Heading of judgment in original suit/ case

In the original court of the Munsiff No.2, Kamrup

Present: Shivani Handique, AJS

Tuesday the 24th Day of Sep’2013

TITLE SUIT NO.   04 OF 2010  

1. Niranjan Das

Plaintiffs

Versus

1. Pradip Das
2. Loknatha Baishya

3. Tiken Das
4. Chandra Kt. Baishya

5. Haren Das
6. Aswini Das

7. Dharma Kt. Das
8. Rohit Kalita
9. Bishnu Das

10.Circle Officer, Nagarbera Revenue Circle
Defendants

This suit/ case coming on for final hearing on 26-8-13 in the presence of 
–

Mr. T. Sarma 
Mr. H.K. Sarma                                        Advocate for the plaintiff; 

Mr. K. Bhatta                                            Advocate   for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

T.S. 4/10

1. This  is  a  suit  for  declaration  of  possessory  rights  of  the 
plaintiff over a fishery and also for permanent injunction. the 
plaintiff Sri Niranjan Das has filed this suit against 9 persons 
and the Circle Officer, Nagarbera. The plaintiff has pleaded 
that  he  belongs  to  the  Scheduled  Caste  community  and 
fishing is his profession. The suit land, i.e, a fishery is in his 
occupation from the days of his father. According to him, his 
father  occupied  an  area  measuring  13  bighas  1  katha  14 
lechas covered by dag no.  360 in Nchalamari village under 
Nagarbera mouza which is a government land and he dug the 
fishery  some  35  years  ago.  He  states  that  his  father  after 
availing loan from various sources dug the fishery over the 
area thus occupied by him which was low lying land. The 
plaintiff has been enjoying possession of the fishery since the 
days  of  his  father  by paying touzi  to  the  government.  He 
officiated as the Gaonburha of the village Jogipara for several 
years but the defendants filed a false case against him and he 
was suspended from the post. Then the defendants along with 
some other  persons made a representation before  the D.C. 
Kamrup to allot the land in the name of a so called committee 
of  Jogipara  village.  However,  the  Land  Advisory   Board 
rejected  the  proposal.  He  alleges  that  the  Circle  Officer, 
Nagarbera prepared a favourable report for allotment of the 
fishery in the name of  a so called committee by abusing his 
official powers. According to him the fishery is situated in 
Nichalamari  but  the  so  called  committee  is  of  Jogipara 
village. He further alleges that the defendants again pursued 
the matter even after rejection of their proposal for allotment 
and the Circle Officer  issued one notice dtd 11-11-09  for 
demarcation of the fishery in order to dispossess the plaintiff. 
He further stated that Dola Beel consisted of both patta land 
and government land and the portion of government land is 
under his occupation for the last 35 years.  Hence he prayed 
to declare his possessory rights over the fishery. 

2. The  defendants  contested  the  suit  by  filing  written 
statements.  The  defendants  contested  the  suit  on  various 
grounds such as, maintainability, limitation, non –joinder etc. 
The defendants denied that the fishery was developed by the 
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plaintiff’s  father  and  that  the  plaintiff  is  possessing  it 
continuously.  They contended that the plaintiff was removed 
from the post of Gaonburha as he was dishonest and criminal 
case was registered against him. According to them, Jogipara 
Unnayan Samity and Pagala Pir Namghar Samity applied for 
allotment of the fishery in the name of Pagala Pir and the 
government allotted the beel in the name of the villagers and 
they have been fishing there considering it to be a common 
fishing ground. They further contended that the plaintiff does 
not even know the proper name of the beel and has termed it 
as Dola Beel, whereas it is called Odola Beel. They denied 
that there is any patta land in the said Odola Beel. Thus they 
prayed to dismiss the suit. 

3. The defendant  no.  10 (  Circle  Officer)  contended that  the 
plaintiff  does  not  belong  to  the  SC  community,  rather  he 
belongs to the Teli community as he was the Secretary of the 
Kamrup Goalpara  Teli  Jati  Unnayan Samity.  According to 
him, the local people are using the suit land as fishery. It is 
further  stated  that  the  proposal  to  settle  the  fishery  in  the 
name  of  Pagala  Pir  Namghar  has  been  forwarded  by  the 
Circle Officer and thereafter the Land Advisory Committee 
accepted it and the D.C. Kamrup forwarded the matter to the 
government  of  Assam.  He  denied  that  the  notice  of 
demarcation was issued without any basis and stated that the 
D.C.,  Kamrup  had  asked  him  to  ascertain  the  matter  of 
encroachment and actual possession in respect of a complaint 
filed by the President of the Jogipara Unnayan Samity. 

4. The following issues were framed in this case:

ISSUES

1. Whether there is any cause of action for filing this suit?
2. Whether the suit is maintainable in view of the provisions of 

the  Assam  Land  and  Revenue  Regulation  and  Settlement 
Rules?

3. Whether the suit is barred by limitation?
4. Whether the suit is properly valued and proper court fee is 

paid?
5. Whether the suit is bad for non-joinder of necessary parties?
6. Whether the plaintiff has got possessory right over the suit 

land?
7. To what relief/ reliefs the parties are entitled?
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DECISIONS AND REASONS THEREOF:

5. Both parties examined four witnesses each. The plaintiff filed 
the following documents:

Ext. 1-5:  khazana receipts
Ext. 6: caste certificate
Ext. 7: demand letter issued by defendant no. 1
Ext. 8,9 : notices issued by C . O

The defendant no. 1-9 filed the following documents:

Ext. B: letter of authority
Ext. C: certified copies of  orders ,proceedings, complaint,  
FIR i/c with G.R. Case no. 4803/07.

The defendant no. 10 relied upon the following documents:

Ext. X1: Chitha
Ext. X2, X3 :  orders relating to settlement of the suit land

Heard arguments from both the sides.

DECISION ON ISSUE NO. 1:

6. The plaintiff has filed the suit claiming that he has acquired 
possessory  right  over  the  fishery  by  virtue  of  long  and 
continuous possession. He claims that his father occupied and 
developed  converted  the  low  lying  government  land  to  a 
fishery and he is enjoying it by fishing and paying touzi to 
the  government.  The defendants  have  denied his  claim by 
stating  inter-alia  that  it  is  a  common  fishery  of  the  local 
people.  From the  perusal  of  the  plaint  I  find  that  there  is 
dispute  as  regards  possession  and  fishing  rights  of  the 
plaintiff and the local people including the defendants. Thus I 
decide issue no. 1 in the affirmative. 

DECISION ON ISSUE NO. 2:
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7. The plaintiff has claimed possessory rights over the suit land/ 
fishery by virtue of long possession. The defendants on the 
other hand have claimed that the suit land has been allotted to 
the villagers of Jogipara village by the govt. and the villagers 
are jointly using the suit  land/fishery as a common fishing 
ground. The plaintiff has claimed possessory right over the 
fishery although he admitted that it is a touzi land. He has 
made the Circle Officer, Nagarbera Circle a defendant in the 
suit without impleading the state of Assam a party to the suit. 
The defendant  no.  10 took the  plea that  the suit  is  barred 
under  the  chapter  ix  of  the  Assam  land  and  Revenue 
Regulation, 1886. According to the defendants, the suit land 
is a  beel ( natural fishery/pond) called Odola Beel and it is 
proposed to be allotted in the name of Pagala Pir Namghar 
Samiti.  The  plaintiff  as  PW1 deposed  in  his  evidence  on 
affidavit that he belongs to the Scheduled Caste community 
and as per the land rules of 1989 the land should have been 
allotted in his name but the government is trying to settle the 
land  in  the  name  of  the  defendants.   During  his  cross 
examination he stated that he knew about the proposal  for 
settlement of the beel in the name of Pagalapir Namghar but 
till  date no settlement has been made. He testified that the 
suit land is recorded as Odola beel in govt. records.

8. DW4 is  the Circle  Officer  of the concerned Circle  and he 
testified that  the said beel has been settled in the name of 
Nisalamari  Pagala  Pir  Namghar  by  the  order  of  the 
authorities.  He produced the Chitha and the relevant office 
orders ( Ext. X1, X2, X3  )  to prove settlement of the land in 
the  name  of  the  local  committee.  Although  the  settlement 
was done during pendency of the suit, it is seen that there was 
no injunction order from the court as regards the suit land. 

9. Section  154. (1)   of  the   Assam  Land  and  Revenue 
Regulation,  1886  provides  that  except  when  otherwise 
expressly  provided  in  this  Regulation,  or  in  rules  issued 
under  this  Regulation,  no  Civil  Court  shall  exercise 
jurisdiction in any of the following:—

(a) Questions as to the validity or effect of any settlement, or 
as to whether the conditions of any
settlement are still in force;
xxxxx
xxxxxx
xxxxx
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10. In the present suit, the plaintiff though has not challenged the 
act  of settlement of land but he has pleaded that  the govt. 
even  after  receiving  touzi  from him for  35  years  has  not 
settled the land in his name but was preparing to settle it in 
the name of the defendants. On one hand he admits the land 
to be a govt. land and on the other hand he claims that he is 
entitled  to  get  possessory  right  over  the  beel.  Thus  he  is 
making  contradictory  pleas.  It  is  the  prerogative  of  the 
government  to  settle  or  not  to  settle  in  the  name  of  a 
particular  person  and  it  is  beyond  the  purview  of  the 
jurisdiction of the civil court. He is basing his claim on one 
land policy of the state government of the year 1989, but no 
proof has been adduced in this respect. Even if there is any 
such policy, then also his claim is hit by section 154 of the 
Regulation. Thus I decide issue no. 2 in the negative.  

DECISION ON ISSUE NO. 3:

11. The  defendants  have  contended  that  the  suit  is  barred  by 
limitation. The plaintiff is claiming possessory rights over the 
beel stating that he is in continuous possession for the last 35 
years. According to him, the cause of action first occurred in 
2009 when the defendants and others made representations 
before the D.C, Kamrup for settlement of the beel in their 
name and thereafter.  The defendants  have  denied his  long 
possession over the suit land. In my opinion the suit being 
declaratory in nature is filed within limitation. Issue no. 3 is 
decided in the negative. 

DECISION ON ISSUE NO. 4:

12. The defendants have claimed that the suit property is valued 
more than Rs 10,00,000/- but the plaintiff has valued it less. 
The plaintiff  deposed that the present market value of the 
patta land near the suit land is about Rs 40,000/- 50,000/- per 
bigha.  But  the  suit  land  is  a  government  land  and  exact 
valuation  of  the  beel  is  not  revealed  by  the  defendants 
including  the  circle  officer.  There  is  nothing  on record  to 
ascertain  the  exact  valuation  of  the  suit  land.  This  is  a 
declaratory  suit  with  consequential  reliefs.  As  such  the 
plaintiff has the liberty to value his suit as per section 7 (iv) 
(c ) of the Court Fees Act, 1870.  The plaintiff has valued the 
suit  at  Rs.  5000/-  and  paid  only  Rs.  22  for  the  relief  of 
declaration.  The valuation put by the plaintiff cannot be said 
to  be  a  reasonable  amount.  But  he  ought  to  have  paid 
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advalorem court fee on the valuation put by him. Hence issue 
no. 4 is decided accordingly. 

DECISION ON ISSUE NO. 5:

13. The defendants have contended that the suit is bad for non-
joinder of the state of Assam and DC., Kamrup. The plaintiff 
has impleaded the Circle Officer,  Nagarbera a party to the 
suit.  According to him, the Circle Officer acted illegally by 
issuing the notice for demarcation and local inspection of the 
beel. He has claimed possessory right over the beel which is 
a government land without making the state of Assam a party 
to the suit. He has stated that the circle officer has been made 
a party to explain the nature of the suit  land. He has also 
stated that as per the land policy of the AGP government of 
the year 1989 the suit land ought to have been allotted in his 
name. Since he is claiming right over a government land, and 
the circle officer is a government official, the state of Assam 
and the D.C, Kamrup are necessary parties to the suit and in 
their absence the suit is defective. Hence I decide issue no. 5 
in the affirmative. 

DECISION ON ISSUE NO. 6:

14. PW1 deposed  in  his  evidence  on  affidavit  that  Dola  Beel 
covers a vast area of land measuring 24 bighas 1 katha 17 
lecahs out of which the suit land measuring 13 bighas 1 katha 
14 lechas falls in govt. dag no. 360 of touzi patta no. 28 and it 
is  under  his  occupation  since  the  days  of  his  father. 
According to him, his father developed the beel by investing 
a  huge  sum borrowed  from others  and  converted  the  low 
lying  waste  land  into  a  fishery  and  after  his  father,  he  is 
engaged in the development of the said fishery.  He exhibited 
some khazana receipts  ( Ext. 1-5) to prove his possession of 
the beel. He further stated that he belongs to the scheduled 
caste  community  and  fishing  is  his  profession  and  he 
officiated  as  the  Gaonburha  of  Jogipara  Gaon  for  several 
years.  However,   the  defendants  filed  false  criminal  case 
against him and got him removed from the post.  He alleged 
that  the  defendants  made  a  representation  before  the  D.C. 
Kamrup for  settlement of the fishery in the name of a so 
called  society  and the  Circle  Officer  also  by misusing  his 
powers  forwarded  his  proposal  supporting  the  defendants. 
But  the  Land  Advisory  Committee  rejected  the  proposal 
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observing  that  the  land  has  been  under  possession  of  the 
plaintiff.   He  also  alleges  that  the  Circle  Officer  falsely 
accused him of encroaching government land and issued the 
notice for demarcation of the suit land. 

15. In his cross examination PW1 stated that he has not adduced 
any proof that his profession is fishing or that is father was in 
possession  of  the  fishery.  He  deposed  that  only  he  does 
fishing there and he denied that it is in joint possession of the 
villagers.  He denied that  his  father  borrowed money  from 
others to develop the fishery. He admitted that the fishery is 
called Odola Beel but he has referred to it as Dola Beel. He 
has failed to prove that his father dug the fishery. In the local 
language a “beel” means a natural water body having its own 
ecology.  The  plaintiff  has  testified  that  the  beel  is  called 
Odola Beel. If his father has dug it  then he ought to have 
satisfied the court  how the beel acquired that  name in the 
public.  Furthermore, the said beel is on a government land, 
so the burden lies upon him to prove that the beel was in fact 
dug and developed by his father. The revenue receipts do not 
prove his long possession of the beel.  He stated that  he is 
paying touzi for touzi patta no. 28. But no such land record is 
shown  to  satisfy  this  court.  Rather  the  Circle  Officer  has 
produced the chitha which shows that the beel is covered by 
government  dag  no.  360.    Hence  his  testimony  does  not 
inspire confidence. 

16. PW2 Parishad Barman supported the plaintiff’s version in his 
evidence on affidavit, but admitted during cross examination 
that he is not aware of the contents of his own affidavit. He 
deposed that the plaintiff is in possession of the beel. PW3 
Bakul Barman deposed that the plaintiff catches fish in the 
entire 24 bighas of the beel and he too did fishing under the 
plaintiff.  According to him,  some other  persons also catch 
fish but they pay something to the plaintiff. But this fact is 
not proved. PW4 Dinesh Baishya testified during his cross 
examination that the plaintiff is a cultivator.  He stated that 
the suit land is patta land and it is under possession of the 
plaintiff. The plea taken by the plaintiff that his profession is 
fishing  stands  nullified  by  the  testimony  of  his  own 
witnesses. 

17. DW1 Lok Nath Baishya deposed that the plaintiff had 
once  taken  the  fishery  on  auction  bid  for  one  year.  DW2 
Chandra Kanta Baishya is the brother-in-law of the plaintiff. 
He deposed that the beel has been reserved for the Pagala Pir 
Namghar Samity and they all catch fish there. DW3 Pradip 
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Kr.  Das  deposed  that  the  bidding  is  done  every  year  in 
respect of the beel  in the name of Pagala Pir Namghar. 

18. DW4 is the Circle Officer, Ngarbera Circle. He deposed that 
the beel has been settled in the name of Nisalamari Pagla Pir 
Namghar Samity  and it is used by the people of Jogipara. He 
testified that he was asked to reserve the land for  Nisalamari 
Pagla  Pir  Namghar  Samity   vide  govt.  order  no.  RSS 
845/2010/24 Dtd 15-10-12 and the letter of the D.C., Kamrup 
being no. RSS 364/2003/ 26 Dtd 25-10-12 (Ext.  X2, X3 ).  He 
denied that he committed dereliction of duty and neglected 
the  matter  which  was  sub-judis  by  correcting  the  revenue 
records. I find that there was no injunction order from this 
court in respect of the fishery and the revenue correction is a 
matter falling under the purview of the revenue authorities 
and this court has no jurisdiction in that respect. 

19. Further,  the  plaintiff  has  admitted  that  the  fishery  is  a 
government  land  and  he  is  paying  touzi.  As  such  he  has 
acknowledged the state to be the owner of the suit land. The 
defendant side relied upon the case of  Sakina Khatun and 
ors.,  Vs.  Sheikh Suleman and ors.,  1999 (1) GLT 447 to 
argue that a person cannot acquire title over touzi land. I have 
gone through this decision of the hon’ble Gauhati High Court 
and I find that the ruling is applicable in the present case. 

20. Considering all the above, I hold that the plaintiff is not 
entitled to acquire any right over the suit land. Issue no. 6 is 
decided in the negative. 

DECISION ON ISSUE NO. 7:

21. In  view  of  the  above  discussions,  I  hold  that  the 
plaintiff is not entitled to the decree or any other reliefs. Issue 
no. 7 is decided accordingly. 

ORDER

22. The suit is dismissed on contest with cost.  Prepare decree 
subject to payment of advalorem court fees by the plaintiff. 
Given under my hand and seal of the court on 24-9-13. 
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ANNEXURES

PLAINTIFF SIDE
PW1.. NIRANJAN DAS
PW2..PARISHOD BARMAN
PW3..BAKUL BARMAN
PW4..DINESH BAISHYA

DOCUMENTS

Ext. 1-5:  khazana receipts
Ext. 6: caste certificate
Ext. 7: demand letter issued by defendant no. 1
Ext. 8,9 : notices issued by C . O

DEFENDANT SIDE

DW1..LOKNATH BAISHYA
DW2..CHANDRA KANTA BAISHYA
DW3..PRADIP KR. DAS
DW4..CIRCLE OFFICER

DOCUMENTS

Ext. A: written statement of defendant no. 10
Ext. B: letter of authority
Ext. C: certified copies of  orders ,proceedings, complaint,  
FIR i/c with G.R. Case no. 4803/07.

The defendant no. 10 relied upon the following documents:

Ext. X1: Chitha
Ext. X2, X3 :  orders relating to settlement of the suit land
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