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Heading of judgment in original suit/ case

In the original court of the Munsiff No.2, Kamrup

Present: Shivani Handique, AJS

Thursday the 19th Day of Sep’2013

TITLE SUIT NO.   430/06  

Sri Durga Dutt Saharma @ Durga Lal Sharma
Plaintiffs

Versus

1. Smti Sumitra Bala Das
2. Sarat Das

3. Kailash Das

Defendants

This suit/ case coming on for final hearing on 21-8-13 in the presence 
of –

Mr. O.P. Bhatti                                         Advocate for the plaintiff; 

Mr. N. Bharali                                          Advocate   for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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J U D G M E N T

               T.S. 430/06

1. The  present  case  involves  the  rival  claims  of  a  tenant  and  his 

landlord. The tenant/plaintiff filed this suit for permanent injunction 

against the landlord and on the other hand the landlords/defendants 

through their counter - claim have prayed for a decree for eviction of 

the plaintiff from the suit premises.

2. The brief facts of the plaintiff’s case is that plaintiff is the tenant of 

the defendant no.1 in respect of first floor consisting of eight rooms 

having plinth area of 1700 sq. feet with bathroom and latrine in the 

RCC  building  at  Guwahati,  described  as  suit  premises  at  the 

monthly rent of Rs.5700/- . The tenancy was initially created in the 

year 1965-66. But a fresh agreement was executed in the year 1982 

because  of  the  enhancement  of  rent.  According  to  plaintiff,  the 

defendants collected the rent at their own convenience sometimes 

monthly sometimes yearly and likewise. Accordingly, the rent was 

paid upto the month of March 2006 by the plaintiff to the defendant. 

And defendant accepted it without any objection by issuing receipt. 

Thus, since then the plaintiff was in peaceful possession of the suit 

land.  But  the  cause  of  action  arose  on  28/5/2006  when  the 

defendants tried to trespass and enter into one of the room of the suit 

premises.  Thereafter  on  7/6/2006  defendant  no.2  and  3 

accompanying with some bad elements again tried to enter into the 

suit  premises  illegally,  and  threatened  the  plaintiff  with  dire 

consequences. Therefore, the plaintiff finding no other alternatives 

filed this suit seeking permanent injunction against the defendants.

3. Defendants  contested  the  suit  by  filling  written  statement  cum 

counter-  claim.  It  is  submitted  in  the  written  statement  that  even 

though the agreement was to pay the rent by the first week of every 

succeeding month, the plaintiff deliberately and willfully defaulted 

in paying the rent and thereby violated the terms and conditions of 

the  agreement.  It  is  contended  that  there  is  no  understanding 

between  the  parties  as  to  payment  of  rent  for  several  months 
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together. It is alleged that the plaintiff is a defaulter in payment of 

rent  since  May  2006  and  has  been  depositing  rent  in  the  court 

without complying the relevant provisions of law. The defendants 

also contended that plaintiff have made some major alteration of the 

tenanted  premises  by  demolishing  a  passages  wall  and  thereby 

converting two independent units of the suit premise (1st floor) into 

one unit and thereby is occupying illegally one room measuring 11ft 

x 12ft.

4. The defendants also contended that  the suit premises is the bona 

fide required by them as the defendant no.1 is an old and sick lady 

and is not  in a position to move and walk up to 2nd floor of  the 

building. According to them, the defendant no. 1 fractured her hip 

joint in 2000 due to which she was under treatment and is more or 

less confined to her home only.  Thus defendants pleaded for the 

dismissal of the suit and prayed for a decree of  ejectment of the 

plaintiff from the suit premises.

5. The plaintiff filed written statement against the counter-claim stating 

inter-alia that the defendant no. 2 collected the rent from April 2005 

to  Mar  2006 on 9-3-06 by issuing  receipt  and thereafter  did  not 

accept the rent on being offered, so the plaintiff had no alternative 

than to deposit the rent in the court. The plaintiff contended that the 

suit premises is one single unit and he has not made any alterations 

there.  He denied that the defendant no. 1 is unable to climb up to 2nd 

floor  and  there  is  any  bonafide  requirement  to  occupy  the  suit 

premises situated on the first floor. Hence he prayed to dismiss the 

counter- claim.

6. Following issues have been framed in this suit ---------

ISSUES

1. Whether there is any cause of action for filing this suit?
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2. Whether the plaintiff illegally converted the suit premises into one 

unit?

3. Whether the plaintiff is a defaulter?

4. Whether the suit premise is bona fide required by the defendant?

5. Whether  the  plaintiff  is  entitled  to  get  a  decree  of  permanent 

injunction?

6. Whether the defendants are entitled to get khass possession of the 

suit premises? 

7. To what relief/reliefs the parties are entitled to?

DECISIONS AND REASONS THEREOF

7. The plaintiff examined his son as PW1 and the defendants examined 

two witnesses. The following documents were filed by the plaintiff:

Ext. 1: agreement dtd 14-6-82

Ext. 2: FIR dtd 28-5-06

Ext. 3: FIR dtd 30-5-06

Ext. 4: general power of attorney executed by plaintiff in favour of 

PW1

Ext. 5-91: rent receipts since  the month of November, December 

1981 till Mar 2006

Ext. 92-108 : challans

Ext. 110-141: rent receipts

The defendant side exhibited the following documents:

Ext. A: rent agreement dtd 14-6-1982

Ext. B: GMC Tax bill and money receipt

Ext. C: X-ray film of defendant no. 1

Ext. D: Medical prescriptions
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Heard arguments from both the sides.

         DECISION ON ISSUE NO 1

8. The cause of action means bundle of essential facts. In this present 

suit,  the  plaintiff  has  alleged  that  the  defendants  are  trying  to 

dispossess  him  from  the  suit  premises,  which  is  denied  by  the 

defendants.  On  the  other  hand,  defendants  by  filing  written 

statement cum counter - claim alleged plaintiff as a defaulter which 

again  denied  by  the  plaintiff  and  thus  allegations  and  counter 

allegations  against  each  other  discloses  that  prima  facie,  there  is 

cause of action for the suit. This issue is decided in the affirmative.

      

         DECISION ON ISSUE NO 2

9. The  defendants have pleaded that in the first floor of the tenanted 

premises  there  was  another  room  measuring  11ft  x  12ft  with 

separate excess. But the son of plaintiff R.K Sharma illegally and 

without authority occupied it and that apart from this R.K Sharma 

made a major alteration of the tenanted premises by demolishing the 

passage  wall  thereby  making  the  suit  premises  from  two 

independent units to one single unit. The P.W 1 totally denied these 

allegations. According to him he has been paying rent of the suit 

premises treating the same as one independent unit and as such, at 

the time of letting out the suit premises to the plaintiff, there was no 

passage  wall  as  alleged by the defendant.  PW1 is  the son of  the 

plaintiff.  From his  testimony it  appears that  he has been residing 

there since 1970. He has no idea if the suit premises consisted of two 

parts  initially.  He  denied  that  they  converted  two  parts  into  one 

single part by demolishing the inner walls. 

10. According to the defendants the alleged alteration happened  in May 

2006. But no any evidence has been led by the defendants to prove 

it. DW1 Sarat Ch. Das in his cross examination stated that the lease 

agreement does not mention existence of any extra room any no any 

document  has  been  filed  in  support  of  that  fact.  He  however, 
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testified that the floor area of the first floor of the building is 1700 

sq. feet and 1700 sq. feet area was let out.  The testimony of DW2 

Sumitrabala Das is also on similar lines. 

11. So, from the above discussions I hold that the  allegation of major 

alteration and illegal occupation of the extra room are not proved 

against the plaintiff. Issue no 2 is decided in negative.

      

          DECISION ON ISSUE NO 3

12. The plaintiff has taken the plea that the defendants are accepting the 

rent for several months together although the rent falls due by first 

week of every succeeding month. P.W1 deposed in his evidence on 

affidavit  that the defendants  have been accepting the rent at their 

own convenience by issuing receipt after receiving money without 

any objection, According to him, the rent for 1 year from April 2005 

to March 2006 was collected at one go by the defendant no. 2 on 

9/3/2006 by issuing receipt thereof. The P.W1 further stated that in 

May 2006, the defendants tried to dispossess/evict him from the suit 

premises  and  did  not  accept  the  rent  on  being  offered,  and  the 

plaintiff therefore deposited the rent for the month of April 2006 to 

July 2006@ of Rs.  5700 P.M. in the competent  court.  Thereafter 

paid monthly rent every month till the month of may 2007. 

13. However, during his cross examination he testified that the rent fell 

due  on  the  first  week  of  every  succeeding  month  as  per  the 

agreement  and  they  paid  the  rent  accordingly.  The  tenancy 

agreement ( Ext. 1/ Ext. A) shows that the rent fell due in the first 

week of every succeeding month. Mere plea of acceptance of rent 

for  several  months  together  do  not  alter  or  change  the  mode  of 

payment. The fact that the rent from April 2005 to Mar 2006 was 

collected on one single date does not negate the allegation of default. 

In this respect the defendant side drew attention of this court to the 

decision of the hon’ble Gauhati High Court in  Ram Karanji More 

Vs. Keshar Dev Jalan 1996 (II) GLT 526.  In that case it was held 

……….  “Even in case of a monthly payment, landlord may agree to  

accept  rent  at  the  convenience  of  the  tenant  but  this  indulgence  
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cannot change the nature of monthly tenancy even to accommodate  

the tenant in some given circumstances. The landlord may accept  

the  rent  beyond  the  stipulated  period  of  tenancy  in  certain  

occasions, but this cannot be a deviation from payment of rent at the  

stipulated date.”

In the present case there is no renewal of tenancy since 1987, but the 

plaintiff  remained in occupation by paying rent.  The evidence on 

record  hints  that  the  rent  fell  due  within  first  week  of  every 

succeeding  month.  So if the defendants refused to accept the rent 

since April 2006 then what prevented the plaintiff to deposit the rent 

in  the  court  every  month  rather  that  depositing  the  rent  for  four 

months together.   

14.The  opening  lines  of  section  5(4)  of  Assam  Urban  Areas  Rent 

Control Act provides that 

“when the landlord refuses to accept the lawful rent offered by his  

tenant, the tenant may within fortnight of its becoming due, deposit  

in the Court the amount of such rent together with the process fee  

and service of notice upon the landlord”……..

The first aspect of deposit in the Court is refusal by the landlord.

The  Gauhati  High  court  in  Bhagwan  Prasad  Sahu  v.  Dipak 

Bhagawati, 2005(1) GLT 399 while following  the ratio of Abdul 

Matin  Choudhury  v.  Nityananda  Das  1999(2)  GLT  590  and 

Rupchand Daftry v. Ashim  Ranjan Modak 2000(2) GLT 75 has 

held that the provision u/s 5(4) of the Urban Areas Rent Control Act, 

1972( Assam) is mandatory.

15.  The  Hon’ble  Gauhati  High  Court  in  the  reported  case  of  Rup 

Chand Daftary--Vs-- Ashim Ranjan Modak And Anr [2000 (2) 

GLT 75]  while  considering  the  earlier  decisions  of  the  Supreme 

Court has held that  the deposit in court should be made only after 

resorting to  certain prescribed norms provided by the statute  and 

without resorting to them if the deposit is made straightway in the 

court that is not the deposit in the eye of law and such a deposit 

cannot give protection to the tenant. The law is that the protection is 
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given to a tenant only if the tenant complies certain requirements 

and if the tenant does not comply with those requirements he cannot 

claim protection 

16.   Secondly, the tenant has to deposit  the rent in the court within 

fortnight of the rent falling due. But here in this case the plaintiff 

deposited the rent for four months  together vide Ext. 92.

17.   Thirdly, the tenant  has to prove that  he took steps  for  issuing 

notice to  the landlord  after  depositing  rent  in  the  court.  For  that 

matter he has to pay the process fee along with written up notice to 

the landlord. But the plaintiff has failed to prove that he took all the 

necessary steps as per law.

18.   The hon’ble Gauhati  High Court  in  Radio Talkies Equipment 

Company V.  Debadas Ghosh,  2001 (2)  GLT 471  and  Sekhar 

Chand Swami & ors V. Savitri Agarwalla (1997) 1 GLR 5 has 

held  that  payment  of  process  fee  for  service  of  notice  upon  the 

landlord is mandatory and without payment of process fee deposit in 

court will not be a valid deposit in the eye of law as provided u/s 

5(4)  of  the  Assam  Urban  Areas  Rent  Control  Act,  1972.  The 

defendant  side  also  relied  upon  the  following  case  laws  in  this 

respect:

a. Prasanta  Kr.  Deb  Vs.  Gauri  Shankar  Pau  &  ors,  2005  

( Suppl) GLT 540.

b. Rameswar Lal Choudhury Vs. Ram Niranjan Mour, 1995  

Supple. (3) SCC 44

c.  Bata India Ltd. & ors Vs. M/S United Publishers and anr.,  

(2005) 3 GLR 317

d. United Commercial  Bank &ors.  Vs.   M/S Rekhab Chand  

Sohanlal, (1998) 1 GLR 121

19.   D.W1 &2 in their written statement as well as in their deposition 

stated that  plaintiff  is  defaulter  in  payment  of  monthly  rent  from 

April  2006  to  Feb2007.  According  to  defendants,  the  plaintiff 

secretly deposited the monthly rent for several months at a time for 
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the  month  of  April  to  July  2006 vide  N.J  Case  -259/2006 dated 

18.8.2006 and it is admitted by PW1 vide Ext. 92. No NJ records 

have been called for by the plaintiff to prove that the deposit of rent 

in the court is lawful. It is not proved that the landlady was notified 

about the deposit of rent in the court as per law. 

20.   Payment of rent by deposit in court beyond the prescribed limit 

given under  the provision of  sec.5(4) of  the Assam Urban Areas 

Rent  Control  Act,1972  is  no  payment  in  the  eye  of  law.  Even 

withdrawal of such deposited rent by the landlord, in due course, has 

no consequence to effect the question of default clause which has 

already occurred. Further the claim of the plaintiff that defendant by 

withdrawing the rent deposited in the court have waived their right 

of any claim as to the violation of the provisions of Assam urban 

area rent control act and thereby must be estopped from raising the 

question of non-deposit  of the rent  is  in my view not tenable. In 

Arun  Chandra  Sarma  vs  Janardan  Prasad  Varma  

1990(2)GLR(NOC)35, it was held that withdrawal of rent deposited 

by  tenant  does  not  amount  to  waiver  of  the  right  to  continue  a 

proceeding for eviction on the ground of defaulter.

21.  The plaintiff side placed reliance on a decision of the hon’ble Patna 

High Court in Bibi Amna Khatun and ors. Vs. Zahir Hussain and 

anr, AIR 1981 Pat 1 (1) to argue that the withdrawal of rent by the 

landlord will amount to waiver of his right to get the tenant evicted. 

In my opinion this decision is not binding upon this court. 

22.  Moreover, acceptance or withdrawal of rent during pendency of the 

suit  and  counter-claim  for  eviction   does  not  act  as  waiver  or 

estoppel. 

23.   The fact of the matter is that once a defaulter is always a defaulter. 

The admission made by DWs that the rent is being accepted directly 

at present does not wipe out the plea of default. Thus considering all 

the  above  I  hold  that  the  plaintiff  is  a  defaulter. It  would  be 

unthinkable to ask a landlord not to receive or withdraw the rent 

even if paid on the ground that a suit for ejectment is pending. 

           Issue no 3 is decided in affirmative.
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         DECISION ON ISSUE NO 4

21 . It is settled law that bonafide requirement of the landlords must be 

genuine and honest and conceived in good faith. Landlord’s desire 

to  possess  is  a  subjective  element  and  the  ‘desire’  to  become 

‘requirement’ in law must have objective element of a ‘need’. D.W2 

in her deposition as well as in counter claim stated that she is an old 

and sick lady. And it becomes difficult for her to climb to 2nd floor. 

In March 2006 she got fractured in her left hip joint when she fell 

down from the 2nd floor of RCC building and immediately rushed to 

Patna where she was operated and a steel implant was inserted upon 

her fractured hip joint through operation. Because of all these she 

has been restricted to the 2nd floor of her house as she could not 

climb the staircase without the help of others. She stated that she is 

facing  lots  of  troubles  and  inconvenience  because  of  all  these. 

Ext.C(1),(4) and Ext. D(1) to D(9) are her medical evidence report. 

P.W1 denied all these and his view is that D.W2 is a healthy lady 

and she can easily climb to the 2nd floor without any difficulty and 

inconvenience. But the plaintiff failed to adduce any evidence where 

as medical report of the defendant speaks loudly that she is suffering 

and facing a lot of inconvenience. Therefore, after going through the 

medical  report  of  the  defendant  no.  1  supported  by  her  own 

testimony, I am of the opinion that the defendant no. 1  is in genuine 

need of the suit premises. In this respect reliance can be placed on 

the following case laws…

a. Siddalinganma vs. Mamtha Shenay, 2001 (8) SCC 561

b. Shekhar Ch. Swami vs. Indian Umbrella Manufacturing Co., 

1997 ( 1) GLR 5

c. Raghvendra Kumar v. F.P. Machinery & Co (2000) 1 SCC 697

24.   The  plaintiff  side  argued that  the  ground floor  of  the  building 

would  have  been  more  convenient  if  the  defendant  no.1  cannot 

climb the stairs upto the 2nd floor. DW1 testified that the ground is 

rented out and she cannot get it repaired for to make it suitable for 
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her residence. Both the DWs testified that the level of the ground 

floor is lower than the main road. 

           Thus considering all the above issue no 4 is decided in affirmative.

         

        DECISION ON ISSUE NO 5, 6 & 7: 

25.   The suit premises is now occupied  by the plaintiff’s son. Although 

the allegation of sub-letting is not proved, it is seen that the plaintiff 

is  neither  occupying  the  premises  nor  paying  the  rent  himself. 

Rather the plaintiff has committed default in payment of the rent. 

Further the suit premises is bonafide required by the defendants.  In 

view of the above discussion, I hold that the plaintiff is not entitled 

to any reliefs.  The defendants are entitled to get the suit premises 

vacated by evicting the plaintiff, his men and materials. 

Issue no 5, 6, 7 are decided accordingly.

ORDER

26.  The suit is dismissed on contest. The counter claim is decreed on 

contest with cost. It is declared that defendant are entitled to evict 

the plaintiff from suit premises with his men and materials. Prepare 

the decree accordingly.   Given under my hand and seal of the court 

on 19-9-13. 
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ANNEXURES

PLAINTIFF SIDE

PW1.. R. K. SHARMA

DOCUMENTS

Ext. 1: agreement dtd 14-6-82

Ext. 2: FIR dtd 28-5-06

Ext. 3: FIR dtd 30-5-06

Ext. 4: general power of attorney executed by plaintiff in favour of PW1

Ext. 5-91: rent receipts since  the month of November, December 1981 

till Mar 2006

Ext. 92-109 : challans

Ext. 110-141: rent receipts

DEFENDANT SIDE

DW1.. SARAT DAS

DW2.. SUMITRA BALA DAS

DOCUMENTS

Ext. A: rent agreement dtd 14-6-1982

Ext. B: GMC Tax bill and money receipt

Ext. C: X-ray film of defendant no. 1

Ext. D: Medical prescriptions
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