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Heading of judgment in original suit/ case

In the original court of the Munsiff No.2, Kamrup

Present: Shivani Handique, AJS

Wednesday the 18th Day of Sep’2013

TITLE SUIT NO. 839 OF 2006

1. Smti Uttarabala Das
2. Bikramaditya Das
3. Aswini Kumar Das
4. Miss Padma Das
5. Miss Sankari Das

Plaintiffs

Versus
1. Smti Sangita Das

2. Kanak Das
Defendants

This suit/ case coming on for final hearing on 24-8-13 in the presence of 
–
Mr. L.P. Sarma                                         Advocate for the plaintiff; 

Mr. T. Sarma,
Mr. H.K. Sarma
Mr.   L. M. Baruah                                                Advocate   for the 
defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT
TS. 839/06

1. The  present  suit  has  been  filed  by  Smt.  Uttara  Bala  Das, 
Bikramaditya Das, Aswani Kumar Das, Miss Padma Das and 
Miss  Sankari  Das  against  Smt.  Sangita  Dutta  and  Kanak 
Chandra Das for declaration,  cancellation of sale deed No. 
838 dated 18/2/1997. 

         The brief facts of the plaintiffs’ case …..

2. The plaintiffs and defendant No.2 are the legal heirs of late 
Manik Chandra Das who are in possession of 3 kathas 10 
lechas of land covered by dag No. 42 of KP. Patta No. 434 in 
village Sahar Ulubari, first Block under Ulubari Mouza. The 
defendant  No.  2  executed  sale  deed  No.  838/97  dated 
18/2/1997 in favour of defendant No. 1 who is a student and 
daughter of Sri Robin Dutta in respect of 12 ½ lechas of land 
out of their 3 kathas 10 lechas of land. It is pleaded that the 
said 3 kathas 10 lechas of land described in schedule B of the 
plaint is the joint property of the plaintiffs and defendant No. 
2.  Further  it  is  pleaded  that  late  Manik  Chandra  Das  had 
executed  a  gift  deed  in  favour  of  plaintiff  No.  2  and 
defendant No. 2 in respect of 1 katha 5 lechas of land out of 
schedule  B  land  for  the  sake  of  a  loan  from  the  LIC. 
Although the land was shown to be gifted but the possession 
remained with the plaintiffs.   The plaintiffs  and defendant 
No. 2 have their residential house over schedule B land and 
they have been paying revenue and municipal taxes regularly. 
However the father of the defendant No. 1entered into the 
suit  land  on  12/9/1999  and  destroyed  the  iron  gate,  brick 
wall, tarza wall and blocked the passage towards their house. 
The  plaintiffs  resisted  Sri  Robin  Dutta  and  immediately 
lodged  an  FIR  and  one  complaint  case  before  the  CJM, 
Kamrup.  Thereafter  the  plaintiffs  came  to  know  that  the 
defendant No.2 sold the suit land measuring 12 ½ lechas to 
Sangita Dutta vide sale deed No. 838/97 at a consideration 
amount  of  Rs.  50,000/-.  According  to  the  plaintiffs  the 
defendant No. 2 was influenced by defendant no.1 to sell of 
the  suit  land  to  his  minor  daughter.  It  is  pleaded  that  the 
defendant’s executed the sale deed fraudulently as the land is 
under  their  possession  being  their  joint  family  property. 
Hence the plaintiffs have prayed to declare that the sale deed 
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No. 838/97 is fraudulent, invalid and inoperative and that the 
defendant  did  not  acquire  any  right  over  the  suit  land  by 
virtue  of  the said sale  deed and also  prayed to  cancel  the 
same. 

3. In response to  the summons the defendant  No.  2  filed  his 
written  statement  denying  execution  of  any  sale  deed  in 
favour of defendant No. 1. He pleaded that the father of the 
defendant No. 1 had approached him for leasing out a portion 
of the land for 5 years as the earlier lease had expired. Sri 
Robin Dutta paid him Rs. 1,00,000/- in advance  for the lease 
and assured him to pay Rs. 5,000/- per month and he signed 
some blank stamp papers but no document was shown to him 
by  Robin  Dutta.  He  further  pleaded  That  Robin  Dutta 
submitted  him  a  drawing  for  construction  of  a  3  storied 
building over the suit land on condition that the ground floor 
will be kept by Robin Dutta and the first and second floor 
will  be handed over to  plaintiffs  and defendant  No.  2.  As 
such he took Rs. 2,00,000/- as security. He alleged that the 
blank stamp papers were probably converted into the alleged 
sale deed by Robin Dutta. The defendant No. 2 stated that he 
is ready to return Rs. 3,00,000/- to Robin Dutta.

4. The defendant No. 1 filed the written statement contending 
that the plaintiffs have no cause of action to bring this suit. 
According to her, the plaintiff No. 2 and defendant No 2 have 
no right over the suit land as they already received their share 
of land by way of registered gift deed from their father. It is 
contended that the plaintiff No. 2 and defendant No. 2 took 
loan from the  LIC on the  basis  of  the  gift  deed and they 
repaid the loan and got the land released from auction sale by 
taking  money  from the  father  of  the  defendant  No.  1  Mr. 
Robin Dutta. The defendant No. 3 claims that she purchased 
the suit land which fell in the share of defendant No. 2 and 
the  possession  was  handed  over  to  her.  Thereafter  the 
revenue  records  were  corrected  in  her  name.  It  is  further 
contended that the plaintiff No. 2 had also agreed to sell his 
share of 12 ½ lechas of land to Sri Robin Dutta, her father 
and took Rs. 3,50,000/- as advance amount. The plaintiff No. 
2  then  constructed  his  residential  house  at  Jyotikuchi  and 
permanently shifted there. The plaintiff No. 2 did not execute 
the sale deed even after getting the permission from GMDA 
and filed its false case against her. Further she pleaded that 
late Manik Chandra Das had gifted 1 katha 5 lechas of land 
out of 3 kathas 10 lechas to plaintiff No. 2 and defendant No. 
2 in1969 as because the plaintiff No. 2 and defendant No. 2 
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used to create trouble in the family. The plaintiff No. 2 and 
defendant  No.  2  got  their  names  mutated  in  the  revenue 
records.  The defendant No.1 further denied that she was a 
minor at the time of execution of the sale deed. On the other 
hand she stated that she was one of the Directors of M/S Blue 
Hill Travels (India) Ltd. According to her, the defendant No. 
2 has shifted to Noonmati permanently and the remaining 2 
kathas 5 lechas belong to plaintiff  No. 1,  3,  4 and 5.  She 
denied  that  the  sale  deed  was  executed  fraudulently.  The 
defendant No. 1 has claimed that she is in possession of  the 
suit  land  whereupon  the  bus  terminus  of  M/S  Blue  Hill 
Travels (India) Ltd. Therefore the defendant No. 1 prayed to 
dismiss the suit. 

5. The following issues are framed in this suit. 

Issues:

1. Whether the cause of action for the suit ?
2. Whether the suit maintainable ? 
3. Whether  schedule  B property  belongs  to  both  plaintiffs 

and  defendant  No.  2,  or  that  the  schedule  B  property 
belong to defendant No. 2 alone ? 

4. Whether  defendant  No.  1  was  a  minor  at  the  time  of 
execution of sale deed No. 838/97 dated 18/2/1997 ?

5. Whether  the  defendant  No.  2  sold  schedule  A  land  to 
defendant  No.  1  vide  sale  deed  No.  838/97  dated 
18/2/1997 ? 

6. Whether  the  sale  deed  No.  838/97  dated  18/2/1997  is 
fraudulent and not binding upon the plaintiffs ?

7. Whether the plaintiffs and defendant No. 2 are possessing 
the suit land ?

8. Whether the plaintiffs are entitled to the decree as prayed 
for ?

9. To what other relief(s) , if any the parties are entitled ?
 

Decisions and Reasons thereof:

6. Let us see what are the documents relied upon by the parties.

Plaintiffs’ documents:

Ext. 1: sale deed

Ext. 2: Copy of Jamabandi
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Ext. 3: Full and final payment certificate to LIC

Ext. 4: Land revenue paying receipt

Ext. 5: Municipal Tax paying receipt

Ext. 6:  evidence of the plaintiff in case No. 3582/1999

Ext. 7:  Mutation order of defendant No. 1

Ext. 8: Assessment sheet of house

Ext. 9: authority given by other plaintiffs

Ext. 10,11 and 12: Summons issued by the civil Judge (Sr. 
Division)  No.2  in  T.S.  No.  172  of  1999  filed  by  Shri 
Robin Dutta to all the plaintiffs and defendant No. 2.

Defendant no. 1’s documents :

Ext. I:  power of Attorney. 

Ext. II: sale deed No. 838/97 dated 18/2/197.

Ext. III:  Mutation order passed in favour of Sangita Dutta.
Ext. IV:  non-incumbrance certificate.

Ext. V: document executed on 15/4/1999 acknowledging 
the receipt of the advance money. 

Ext. VI: sale permission issued by GMDA, Guwahati.

Ext. VII: Land Revenue receipt.

Ext. VIII: Municipal Tax paying receipt. 

Ext. IX:  copy of order dated 15/12/2000.

Ext. X:  copy of order dated 15/5/2002.

Ext. XI:  copy of order dated 20/9/2002. 

Ext. XII: copy of order passed in Misc. Appeal No. 8/03

Ext. XIII:  copy of order passed in Misc. Appeal No. 9/03.
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Ext. X1V: copy of  judgment passed in case no. 3528c   / 
99.

7. The plaintiff’s side examined one witness and the defendant 
side  examined  four  witnesses.  Heard  arguments  from  the 
both sides I have also gone through the written arguments 
filed by the plaintiffs. 

Decision on Issue No. 1:

8. The plaintiffs have filed this suit alleging that the defendant 
No. 2 executed a sale deed in favour of the defendant No. 1 
illegally as the suit land is the joint property of both plaintiffs 
and defendant No. 2. There haS been a criminal case between 
the parties in respect of the alleged encroachment over the 
land by the father  of defendant No. 1.  The plaintiffs  have 
alleged  that  the  father  of  defendant  No.1  influenced  the 
defendant No. 2 and got the alleged sale deed No. 838/97 
executed by playing fraud. The defendant No.1 has denied 
the plaintiffs’ allegation and the defendant No. 2 has denied 
to  have  executed  any  such  sale  deed.  From the  pleadings 
made in the plaint it  is quite apparent that there is dispute 
between  the  parties  in  respect  of  the  suit  land  and  its 
ownership and possession. As such there seems to be a cause 
of action for the suit. 

     Issue No. 1 is decided in the affirmative. 

Decision on Issue No. 2:

9. The  defendant  No.  1  took  the  plea  that  the  suit  is  not 
maintainable as the plaintiffs have no right to sign and verify 
the  plaint  and that  the  plaintiff  No.  1,3 and 4 had filed  a 
petition before the Court to delete their names from the plaint 
as they have not signed or verified the plaint. I have perused 
the  plaint  which  bearers  the  signatures  of  all  the  five 
plaintiffs. In this regard the case record reveals that the Court 
vide order dated 1/2/2002 rejected petition No. 1714 filed by 
the plaintiff No.1, 3 and 4 wherein they had denied to have 
signed  the vakalatnama and had also prayed to delete their 
names. Further the suit is declaratory in nature and I find no 
reason to hold that the suit is not maintainable. Issue No. 2 is 
decided in the affirmative.

Decision on Issue No. 3:
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10. The  plaintiffs  have  claimed  that  the  schedule  B  property 
measuring 3 kathas 10 lechas belongs to both the plaintiffs 
and defendant No. 2. The defendant No. 2 has also taken the 
plea that the suit land is their joint property. The defendant 
No. 1 however has contended that late Manik Chandra Das 
had  executed  a  gift  deed in  favour  of  plaintiff  No.  2  and 
defendant No. 2 and the suit land had fallen in the share of 
defendant No. 2. The plaintiffs have also admitted that late 
Manik Chandra Das had transferred 12 ½  lechas of land each 
out of schedule B to plaintiff No. 2 and defendant No. 2 by 
way  of  gift  but  the  said  transfer  was  made  only  for  the 
purpose of securing a loan. According to the plaintiffs,  the 
gift  deed  No.  8037  dated  28/11/1969  was  only  a  paper 
transfer. 

11. PW.1  Bikramadittya  Das  in  his  evidence  on  affidavit 
reiterated  that  his  father  had  executed  the  gift  deed  for 
securing the loan from the LIC. According to him, the suit 
land is still joint. In his cross examination he stated that his 
father had gifted  12 ½ lechas each land to defendant No. 2 
and  him.  He  further  deposed  that  the  defendant  No.  2  is 
residing at Noonmati by constructing dwelling house and he 
is residing at Lakhra. Although he denied mutation as per the 
gift  deed  but  admitted  that  he  and  Kanak  Das  are  shown 
patatdars in the suit patta. . 

12. It  appears from the jamabandi copy filed by PW1 that  the 
names  of  plaintiff  no.  2  and defendant  no.2 are  shown as 
pattadars in respect of the suit patta along with their father. If 
no gift deed was made in true sense then there was no reason 
to mutate their names in the revenue records. The statement 
that  the  gift  was  only  for  the  sake  of  the  loan would  not 
support their claim of joint ownership. Further, none of the 
other plaintiffs came to depose in support of the plaintiffs’ 
case. 

13. DW. 4 Kanak Chandra Das (defendant No. 2) stated in his 
evidence on affidavit that the schedule B land  has not been 
partitioned  amongst  them.  He  deposed  that  the  financial 
condition of their family was not good and he and plaintiff 
No. 2 were the only  service holders, so his father executed 
the gift deed for getting a loan from LIC. He further deposed 
that the loan amount was used in repairing the house and the 
wedding of two sisters namely, Mandira Das and Chandika 
Das. However these statements are beyond his pleadings. 
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14. During 
his cross examination, DW4 stated that 3 katha 10 lechas of 
land left by his father has been mutated in the name of him 
and plaintiff no. 2 and 3.  He denied that any gift deed was 
ever executed by his father. But he later on admitted that  the 
gift was made for a loan from LIC.  He testified that he and 
plaintiff no. 2 reside separately. 

15. DW. 1 Rabin Dutta deposed in his evidence on affidavit that 
late Manik Das had gifted 12 ½ lechas to plaintiff No. 2 and 
defendant No. 2 each and the remaining land measuring 2 
kathas  5  lechas  left  with  the  wife  and  younger  son,  two 
unmarried  daughters  of  Manik  Das.  During  his  cross 
examination DW. 1 denied that the schedule B land is still 
joint. The plaintiff side argued that the defendant no. 1 has 
not  deposed  herself,   so  the  evidence  adduced  by  DW1 
cannot be taken into account. It is seen that DW1 is the father 
of defendant no. 1 and he has produced the power of attorney 
executed by defendant no. 1 in his favour ( Ext. I). From the 
evidence  adduced by the  parties  it  is  clear  that  DW1 was 
involved  in  the  transactions  under  dispute  and  there  have 
been  proceedings  between  him  and  the  plaintiff  no.  2 
regarding the suit land as well as other adjacent land.  Thus 
he  is  well  aware  of  the  dispute  and  he  has  been  actively 
involved in the matter. So his testimony can be relied upon. 

16. Thus from the above discussions I hold that the plaintiff side 
has failed to prove that the suit land is the joint property of 
both plaintiffs and defendant no. 2. Rather it is proved that 
the suit land is the share of land give to defendant no. 2 by 
way of gift by his father. Issue no. 3 is decided accordingly.

Decision on issue no. 4:

17. The plaintiff side has taken the plea that the defendant No. 1 
was a minor at the time of execution of sale deed No. 838/97 
dated 18/2/1997.  But  no evidentiary  proof has been led to 
that effect. On the other hand the defendant no. 1 contended 
that she was a major at the relevant time and she was one of 
the  Directors  of   M/S  Blue  Hills  Travels.  Although  the 
defendant  no.  1  has  not  deposed  herself  her  father  Rabin 
Dutta deposed as DW1 and he denied that his daughter was a 
minor at the time of execution of the sale deed. As the plea of 
minority is taken by the plaintiff and denied by the defendant, 
it was the bounden duty of the plaintiffs to prove that fact. In 
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absence of any evidence in this regard, I decide issue no. 4 in 
the negative. 

Decision on issue no. 5 & 6:

18. The plaintiff side has averred that the impugned sale deed in 
the name of defendant no. 1 was executed by defendant no. 2 
fraudulently as he had no authority to sell the land which is 
joint  property  of  the  plaintiffs  and  defendant  no.  2.  As 
already discussed, the suit land is not a joint property but the 
it is the  property of the defendant no. 2 gifted to him by his 
father.  The  defendant  No.  2  denied  execution  of  any  sale 
deed  in  favour  of  defendant  No.  1.  He  deposed  in  his 
evidence  that  the  father  of  the  defendant  No.  1  had 
approached him for leasing out a portion of the land for 5 
years as the earlier lease had expired. Sri Rabin Dutta paid 
him Rs. 1,00,000/- in advance  for the lease and assured him 
to pay Rs. 5,000/- per month and he signed some blank stamp 
papers but no document was shown to him by Rabin Dutta. 
He further pleaded that Rabin Dutta submitted him a drawing 
for construction of a 3 storied building over the suit land on 
condition that the ground floor will be kept by Rabin Dutta 
and the first and second floor will be handed over to plaintiffs 
and  defendant  No.  2.  As  such  he  took  Rs.  2,00,000/-  as 
security.  He  alleged  that  the  blank  stamp  papers  were 
probably converted into the alleged sale deed by Rabin Dutta. 
The defendant  No.  2  stated  that  he  is  ready  to  return  Rs. 
3,00,000/- to Rabin Dutta. He denied to have applied for sale 
permission  and  to  have  visited  the  office  of  the  Sub- 
Registrar. 

19. In his cross examination he deposed that 1 ½ katha land has 
been leased out to the father of defendant no. 1 @ Rs 6000/- 
and Rs 1,00,000/- has been taken on advance. It is seen that 
defendant no. 2 has not denied his signatures on Ext. 2. He 
merely took the plea that Rabin Dutta converted the papers 
signed by him into the alleged sale deed. The defendant no. 1 
produced the original sale deed to prove execution thereof. 

20. DW2 Ratna   Kanta  Das  is  a  scribe.  He  testified  to  have 
written the sale deed. He has not seen Kanak Das signing the 
deed.  However,  Kanak  Das  has  himself  admitted  to  have 
signed  the  papers.   DW3  Rolice  Sema  is  an  officer  of 
HUDCO under whose possession the original sale deed was 
kept in connection with a loan taken by defendant no. 1 and 
she produced the sale deed in this case. 
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21. So considering the balance of probabilities on both the sides, 
I hold that execution of Ext. 2 by defendant no. 2 is proved. 
The  plaintiff  side  could  not  prove  the  allegation  of  fraud 
through any cogent evidence. Issue no. 5 and 6 are decided in 
the negative.

Decision on issue no. 7:

22. The plaintiff  side  claimed that  the  suit  land is  under  joint 
possession of the plaintiffs and defendant no. 2. Te defendant 
no.  2  also  supported  this  statement.  PW1  filed  certain 
revenue  paying  receipts  and  GMC  tax  paying  receipts  to 
prove  possession.  It  is  admitted  on  both  the  sides  that 
defendant no. 1 has obtained mutation over the suit land. The 
plaintiffs pleaded that the plaintiffs and defendant No. 2 have 
their residential house over schedule B land and they have 
been  paying  revenue  and  municipal  taxes  regularly.  It  is 
alleged that the father of the defendant No. 1entered into the 
suit  land  on  12/9/1999  and  destroyed  the  iron  gate,  brick 
wall, tarza wall and blocked the passage towards their house. 
The  plaintiffs  resisted  Sri  Rabin  Dutta  and  immediately 
lodged  an  FIR  and  one  complaint  case  before  the  CJM, 
Kamrup. DW1 filed the copy of the judgment passed in  case 
no.  3528c/  99.  In  the  said  case  instituted  by  the  present 
plaintiff no. 2 against Sri Rabin Dutta the prosecution story 
was same as the alleged acts of  encroachment stated in the 
present  suit.  The  charges  u/  s  447/  379/506  IPC  were 
disproved against Rabin Dutta in the said case vide Ext. XIV. 
Further,  in  the  above  mentioned  case  the  complainant/ 
plaintiff no. 2 had testified that the possession was declared 
in favour of  Rabin Dutta in a proceeding u/s 145 Cr. PC. 

23. DW2 Kanak Das admitted during his cross examination that 
although they had filed one case against Rabin Dutta alleging 
that  he  committed  forceful  dispossession,  the  court  finally 
handed over possession to Rabin Dutta. He further testified 
that 1 katha 5 lechas of land was leased out to Rabin Dutta 
and remaining 1 katha land is occupied by his mother and 
other brothers and sisters. He and plaintiff no. 2 do not reside 
over the suit land, rather they stay separately. DW1 testified 
that  the bus terminus of M/S Blue Hill  Travels  is  situated 
over the suit  land. Ext.  VII shows payment of revenue by 
defendant  no.  1.  The  plaintiffs  have  failed  to  prove 
possession over the suit land. Hence  issue no. 7 is decided in 
the negative.
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Decision on issue no. 8 & 9:

24. In  view 
of the above discussions, I hold that the plaintiffs have failed 
to  prove  their  case.  As  such  they  are  not  entitled  to  any 
reliefs. Issue no. 8 and 9 are decided accordingly.

ORDER

The suit is dismissed on contest. Prepare decree accordingly. 
Given under my hand and seal of the court on 18-9-13. 

ANNEXURES
PLAINTIFF SIDE
PW1.. BIKRAMADITRYA DAS

DOCUMENTS
Ext. 1: sale deed

Ext. 2: Copy of Jamabandi

Ext. 3: Full and final payment certificate to LIC
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Ext. 4: Land revenue paying receipt

Ext. 5: Municipal Tax paying receipt

Ext. 6:  evidence of the plaintiff in case No. 3582/1999

Ext. 7:  Mutation order of defendant No. 1

Ext. 8: Assessment sheet of house

Ext. 9: authority given by other plaintiffs

WITNESSES OF DEFENDANT  NO. 1 

DW1.. RABIN DUTTA
DW2.. RATNA KANTA DAS
DW3.. ROLICE SEMA

DOCUMENTS
Defendant no. 1’s documents :

Ext. I:  power of Attorney. 

Ext. II: sale deed No. 838/97 dated 18/2/197.

Ext. III:  Mutation order passed in favour of Sangita Dutta.
Ext. IV:  non-incumbrance certificate.

Ext. V: document executed on 15/4/1999 acknowledging 
the receipt of the advance money. 

Ext. VI: sale permission issued by GMDA, Guwahati.

Ext. VII: Land Revenue receipt.

Ext. VIII: Municipal Tax paying receipt. 

Ext. IX:  copy of order dated 15/12/2000.

Ext. X:  copy of order dated 15/5/2002.

Ext. XI:  copy of order dated 20/9/2002. 

Ext. XII: copy of order passed in Misc. Appeal No. 8/03
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Ext. XIII:  copy of order passed in Misc. Appeal No. 9/03.

Ext. X1V: copy of  judgment passed in case no. 3528c   / 
99.

WITNESS OF DEFENDANT NO. 2
DW4.. KANAK DAS

13


