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Heading of judgment in original suit/ case

In the original court of the Munsiff No.2, Kamrup

Present: Shivani Handique, AJS

Wednesday the 11th Day of Sep’2013

TITLE SUIT NO.210 OF 2008

1. SMTI NIRODHA MEDHI

2. SHRI SAMARJYOTI MEDHI

3. SHRI UPEN BARUA

Plaintiffs

Versus

1. SHRI ARJUN CHETRI

2. SMTI PUSPA CHETRI
Defendants

This suit/ case coming on for final hearing on 22-8-13 in the presence of 
–

Mr. K. Bhatta                                         Advocate for the plaintiff; and

None                                                          Advocate   for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

T.S. 210/08

1. The plaintiffs have instituted this suit  against the defendants for 

declaration of   their right,  title and interest over the schedule A 

land  and  for  decree  of  recovery  of  khas  possession  over  the 

schedule  B  land  by  ejectment  of  the  defendants  and  also  for 

permanent injunction. 

Plaintiffs’ case

2. The plaintiffs have stated in their plaint that the plaintiffs Nos. 1 

and 2 are  the owners  of  a  plot  of  land measuring 2 Kathas  10 

Lechas covered by Dag N0. 217(old)/229(new) of K.P. patta No. 

2/34(old)/11(new)  situated  at  Birkuchi  village  under  Beltola 

Mouza in Kamrup District, Assam, as shown in Schedule A.  The 

plaintiff No. 1 is the wife of late Deben Ch. Medhi and plaintiff 

No. 2 is their son. After the death of the said Deben Ch. Medhi, the 

plaintiffs Nos. 1 and 2 mutated their names in respect of the said 

plot of land.  Late Deben Ch. Medhi had purchased the said plot of 

land in the year 1985 from one Smti Lakhipriya Devi, wife of late 

Rajendra Narayan Deb and one Kumar Jatindra Narayan Deb, son 

of  late  Rajendra  Narayan  Deb  vide  registered  sale  deed  No. 

6522/85  dated  10.6.85.  Since  the  plaintiffs  Nos.  2  and  3  were 

unable to appear in Court on each and every date, they authorized 

the plaintiff No. 3 to appear on their behalf by executing a General 

Power  of  Attorney  bearing  Deed  No.  5008/2007.  As  such,  the 

plaintiff No. 3 is appearing in this suit as their representative. The 

plaintiffs  further  stated  that  the  said  Deben Ch.  Medhi  died  on 

30.8.05.   After  his  death,  the  defendants  Nos.  1  and  2  had 

trespassed into 15 lechas of the plaintiff’s land from the Southern 

side of the Schedule A land by removing the boundary fencing and 

putting new bamboo boundary fencing in the year 2007. Further, 
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the  defendants  have  also  trespassed  on the  Western  side  of  the 

Schedule A land by illegally clearing a 6 feet wide road to connect 

their residential house to the main road. The said 15 lechas of the 

plaintiff’s land is described in Schedule B. The plaintiff states that 

the defendants have no right, title and interest over the Schedule A 

and Schedule B land. The plaintiffs state that they had asked the 

defendants to remove the boundary fencing but they had threatened 

to  kill  them.  The  plaintiffs  further  state  that  the  defendants  are 

trying  to  sell  and  alienate  the  Schedule  B  land.  As  such,  the 

plaintiffs have instituted this present suit. 

Defendants’ case

3. The defendants, on the other hand, have denied the claim of the 

palintiffs. The defendants state that the suit land has been in their 

possession for the last 30 years from the time of the defendant No. 

1’s father. The defendant No. 2 is the wife of the defendant No. 1. 

The defendants further claim that the suit land was a vacant land 

and in the year 1978, the defendant No.1’s father, by clearing the 

jungle, occupied the land measuring 1 Katha 10 Lechas including 

the suit land and since then he has been in continuous possession 

of the land by raising Assam type residential house and boundary 

fencing.  The defendants  have stated that  they have been paying 

touzi  for  the  suit  land.  The  defendants  further  state  that  the 

plaintiff’s  vendor  were  not  in  possession  over  the  suit  land 

themselves and as such the question of delivery of possession of 

the suit land does not arise. The defendants further state that as the 

plaintiff’s vendors were themselves never in possession of the suit 

land, as such, the plaintiffs have not made them a party to this suit. 

The defendants further contended that even if the plaintiffs are the 

original owner of the land, the defendant No.1,  by virtue of his 

continuous possession for a continuous period of 30 years, has got 

the right of adverse possession. The defendants state that neither 

the plaintiffs nor their predecessor or the vendors of the suit land 

ever told the defendants that they were the owners of the suit land. 

They further denied that they have trespassed over 15 Lechas of 

the suit land after the death of the husband/father as alleged. The 
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defendants further claims that they were under the impression that 

the suit land is a Govt. land and they have been in possession since 

the last 30 years.  Hence they prayed to dismiss the suit.

4. Upon perusing the pleadings of the parties,  the following issues 

have been framed:

ISSUES

1.  Whether there is any cause of action for the suit?

2.  Whether the suit is barred by limitation?

3.   Whether the plaintiff has got right, title and interest over the suit 

land?

4.  Whether the defendants acquired title by adverse possession?

5.   Whether the plaintiffs have possession over the Schedule B land 

on or before 31-12-07?

6.  Whether the plaintiff is entitled to get the khass possession of the 

Schedule B land?

7. To what relief/reliefs the parties are entitled to?

DISCUSSION  S, DECISIONS AND REASONS THEREOF  

5. The  plaintiffs  examined  four  witnesses  and  the  defendants 

examined only one official witness. Heard arguments. 

The documents filed by the plaintiff side are:

Ext.  1:  registered  sale  deed  in  the  name  of  Debendra  Ch.  

Medhi

Ext. 2: mutation certificate

Ext. 3: katcha patta

Ext. 4: death certificate of  Debendra Ch. Medhi
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Ext. 5: revenue paying certificate

The official witness examined by the defendant side exhibited 

the following documents:

Ext. A, B: chitha copy

Decision on     Issue No. 1:  

6. The  plaintiffs  Nos.  1  and  2  have  pleaded  that  they  came  into 

possession of the suit land mentioned in Schedule A in the year 

1985 when their husband/father purchased the same from one Smti 

Lakhipriya  Devi,  wife  of  late  Rajendra  Narayan  Deb  and  one 

Kumar Jatindra Narayan Deb, son of late Rajendra Narayan Deb 

vide registered sale deed No. 6522/85 dated 10.6.85. And that in 

the year 2007, the defendants had purportedly trespassed into their 

property by erecting boundary walls. Although the defendants have 

denied the cause of action it is seen from the statements made in 

the plaint that there is a dispute between the parties as regards the 

suit land. In view of the above, I find that there is a cause of action 

for the instant suit. Issue no. 1 is decided in the affirmative. 

Decision on   Issue No. 3, 4 & 5 :  

7. The plaintiffs, in support of their case, have adduced evidence of 

their possession  in the form of  Ext 1, being the registered sale 

deed No. 6522/85 dated 10.6.85. Ext 2 is the mutation certificate 

dated 3.12.07 wherein the names of the plaintiff No. 1 and 2 were 

included  after  the  death  of  their  husband/father  late  Deben Ch. 

Medhi.  Ext  3  is  the  Katcha  Patta  showing  payment  of   land 

revenue. Ext. 1 is not disputed by the defendants. In Ext. 1 there is 

mention of delivery of possession on the date of execution of the 

sale  deed.  PW1  Niroda  Medhi   deposed  in  her  evidence  on 

affidavit that her husband had raised one RCC construction after 

purchasing the suit land but he could not complete it as he expired. 

She stated that the defendants have encroached 15 lechas of their 
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land on the southern side by breaking the bamboo boundary wall 

and have carved out a 6 feet wide path by their western side by 

encroaching their land. 

8. During her cross examination the defendant side could not belie 

her  testimony  as  regards  the  purchase  of  the  land  and  its 

possession. The defendant side suggested that the entire suit dag 

land is ceiling surplus land and it was denied by PW1, however, no 

evidence has been adduced by the defendants to prove that it  is 

ceiling surplus land. Further, this suggestion is beyond pleadings. 

9. PW2 Upen Baruah is plaintiff no. 3 who is  also the attorney holder 

of the plaintiff no. 1 and 2. He supported the case of the plaintiffs 

in his evidence on affidavit.  In his cross examination, he denied 

that Ext. 1 was not executed by the vendors or that the plaintiffs 

had no possession over the suit land. He testified that dag no. 217 

is a myadi land and denied the suggestion that it is ceiling surplus 

land. 

10. PW2 Utpal Kumar Roy also testified that there is foundation of an 

RCC house over the suit land which was raised by late Deben Ch. 

Medhi.  He  supported  the  plaintiffs’  version  in  his  evidence  on 

affidavit.  In his cross examination he denied that the defendants 

are in occupation of the suit land and path since last 30/ 40 years. 

11. PW4  Samarjyoti  Medhi  is  plaintiff  no.  2.  He  reiterated  the 

pleadings  in  his  evidence  on  affidavit.  He  too  denied  the 

suggestion that the defendants are in possession since last 30 years 

or that the suit path is in existence since last 40/50 years. 

12. From  the  evidence  of  PW1  and  PW4  it  transpires  that  the 

defendants have their land contiguous to the suit land. The plea of 

defence  is  that  they are in  occupation of  government  land.  The 

defendants  have  not  disputed  Ext.  1  through  which  the 

predecessor-in-interest of the plaintiffs purchased the schedule A 

land.  But  they deny that  the  plaintiffs  or  their  vendors  were in 

possession  ever.  According  to  them,  the  plaintiffs  obtained 

mutation by managing the revenue staff. However, the defendants 
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have not challenged the mutation till date. Although they denied 

that there is any construction raised by late Deben Ch. Medhi over 

the suit land, but no evidence has been led in this respect. On the 

other hand all the PWs unanimously stated that there is an RCC 

foundation of a house raised by late Deben Ch. Medhi over the 

schedule A  land. The defendants  have not  led any evidence to 

prove that they are in possession of the suit land since last 30/ 40 

years.  The  defendants  have  further  pleaded  that  they  were  not 

aware  that  the  suit  land  was  purchased  by  the  predecessor-in-

interest over the suit land rather they were under the impression 

that the suit land is a government land. Their lack of knowledge as 

to the true owner  of the suit land goes against their plea of adverse 

possession. If the defendants had no knowledge as to who is the 

owner  then  they  cannot  claim  adverse  possession  against  the 

plaintiffs.  Moreover, there is no counter-claim of the defendants 

claiming title by adverse possession. On one hand the defendants 

stated that they were occupying the suit  land thinking it to be a 

government  land  and  on  the  other  hand  stated  that  even  if  the 

predecessor-in-interest  of  the  plaintiffs  purchased  the  suit  land, 

they have acquired title by adverse possession. The defendants also 

claimed that they have been paying touzi for the suit land. If tauzi 

is being paid in respect of the land then they cannot claim to be in 

adverse possession as ownership of the government is admitted. 

However, no touzi paying receipt has been filed by the defendants 

to   prove  the  land  to  be  a  government  land.  Furthermore,  the 

defendants  admitted  that  the  plaintiffs  are  the  owners  of  the 

adjacent plot of the suit land. If that be the case, it is an admission 

to the extent that the plaintiffs are the owners of schedule A land 

excluding the suit land. If Ext. 1 is undisputed and ownership of 

the plaintiffs no. 1,2 over schedule A land ( excluding schedule B ) 

is also admitted then the burden heavily lies upon the defendants to 

prove that the suit land under their occupation is government land 

and not myadi land.  The defendants have not testified in the court 

to  prove  their  pleadings.  Therefore,  the  defense  raised  by  them 

lacks  probative value. 
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13. The suit land is covered by dag no.217 (old)/ 229 (new) of K.P 

Patta no. 2/34 (old)/ 11 (new) in village Birkuchi under Beltola 

Mouza.   The defendant side examined one Junior Asstt. from the 

office of the Deputy Commissioner,  Kamrup who produced two 

chithas.  But  he  did  not  produce  any jamabandi.   Ext.  A is  the 

chitha of  the settlement  period of 1957-64 of  dag no.  59/  49/3, 

K.P.  Patta  no.  26.  DW1  deposed  that  as  per  chitha  the  land 

measuring 2 bigha 1 katha 10 lechas  in dag no. 59, patta no. 26 

was made government land in 1965. He further testified that in the 

last settlement operation of 1957-64 the land was made myadi and 

the dag no. 217 was created as appearing in Ext. A (1) and Ext. A 

(2).  He also produced Ext. B which is the chitha of dag no. 217 

showing it to be eksona land in the name of  pattadar Dipor Mikir 

and Rahuram Mikir during the settlement  operation of 1957-64. 

The defendants have not stated under which government dag their 

land  falls.  Rather  they  examined  DW1  on  two  draft  chithas 

without  proving  any  connection  of  these  chithas  with  the  land 

under  their  possession.  Further,  draft  chitha  produced  by  DW1 

cannot  be regarded as  an authentic  piece  of  evidence  when the 

latest jamabandi is not produced.  In this respect the plaintiff side 

relied  upon  the  case  of  Anowar  Sheikh   &  ors  V.  Md. 

Musebuddin Ahmed, ( 1992) 1 GLR (NOC) 7 to argue that the 

chita is not a document of title. 

14. Thus  considering  all  the  above,  I  find  that  the  plaintiffs  have 

proved their case. The plaintiffs have right, title and interest over 

the suit land and they have also proved their possession prior to the 

alleged incident of dispossession by the defendants. On the other 

hand the plea of  adverse possession raised by the defendants  is 

disproved. Issue no. 3,4,5 are decided accordingly.

Decision on Issue No. 2 :

15.With respect to the issue of limitation,  it is seen that the suit is 

based on title and the alleged dispossession occurred in the year 

2007.  The  suit  was  instituted  within  a  year  after  the  alleged 
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trespass, thus it is well within the period of limitation.  Issue no. 2 

is decided in the negative.

Decision on issue no. 6, 7:

16.  In  view of  the above discussions  I  hold that  the  plaintiffs  are 

entitled to recover khass possession of schedule B land by evicting 

the defendants. As the defendants are in illegal possession of the 

suit  land they are liable to pay cost of the suit  to the plaintiffs. 

Issue no.  6 and 7 are decided accordingly.

ORDER

17.The suit is decreed on contest with cost. The plaintiff no. 1 and 2 

have right,  title  and interest  over  schedule A land and they are 

entitled  to  recover  schedule  B land  by  evicting  the  defendants, 

their  men  and materials  from the  suit  land.  The  defendants  are 

permanently restrained from entering into the suit land after their 

eviction from the suit land. 

18. Prepare decree accordingly. Given under my hand and seal of the 

court on 11-9-13. 
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ANNEXURES

PLAINTIFF SIDE

PW1. NIRADA MEDHI

PW2.. UPEN BARUAH

PW3.. UTPAL KR. ROY

PW3.. SAMARJYOTI  MEDHI

DOCUMENTS

Ext. 1: registered sale deed in the name of Debendra Ch. Medhi

Ext. 2: mutation certificate

Ext. 3: katcha patta

Ext. 4: death certificate of  Debendra Ch. Medhi

Ext. 5: revenue paying certificate

DEFENDANT SIDE

DW1..MAFIZUR RAHMAN

DOCUMENTS

EXT. A, B.. chitha 
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