
IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.7216/12
u/s 457/380 IPC

       State
Vs

Udit Narayan Haloi……accused

Charge explained on-21.9.12

Evidence recorded on-6.12.12,5.2.13,10.4.13,14.6.13,28.6.13,6.8.13

Argument heard on-12.8.13

Judgment delivered on-16.8.13

Advocates who appeared in this case are-

Sri Santanu Bhattacharyya,A.P.P. for the prosecution

Sri Bibaswan Deka,Advocate for the defence

    JUDGMENT
The case of the prosecution in brief is that on 13.7.12 one 

Bipul Kalita lodged an ejahar before the O/C Azara PS stating inter alia that 
on  12.7.12  at  night  accused  broke  the  main  door  of  his  shop  namely 
‘Marami  Store’  and  committed  theft  of  some  articles  from  inside  the 
shop.Based on a secret information on 13.7.12 at about 5 am accused was 
caught at Machkhowa with some of the stolen articles while he was carrying 
them in an auto-van.

The case was registered as Azara PS Case no.153/12 u/s 
457/380 IPC.

Police started  investigation  and submitted  charge  sheet 
against the accused u/s 457/380 IPC.

Accused  thereafter  entered  his  appearance  in 
court.Copies  of  relevant  documents  furnished  to  the  accused.Charge  u/s 
457/380 IPC framed,read over and explained to the accused to which he 
pleaded not guilty and claimed to be tried.

Prosecution  examined  six(6)  witnesses  including  the 
I.O.Statement of accused was recorded u/s 313 Cr.P.C.Defence plea is of 
denial.Defence did not adduce any evidence.Heard argument advanced by 
the Ld.Counsels of both sides.Perused the evidence on record carefully.

Points For Determination-
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1)Whether on 12.7.12 at night there was theft of the articles(as mentioned in 
the ejahar) from the shop of informant namely ‘Marami Store’?

2)Whether the said articles were thereafter found in the possession of the 
accused?

3)Whether accused committed theft of the said articles by breaking open the 
main door of the shop?

Discussion,Decision and Reasons for Decision-

Point no.1-

4)PW3 Bipul  Kalita  informant  deposed  in  court  that  incident  took place 
about a year back.That there was theft in his shop.That That in the morning 
he went and saw the lock of his shop broken and also saw theft of articles 
from inside the shop.

5)During cross PW3 stated that in the auto van of Achyut Kalita the articles 
of his shop were taken.That among the articles were cigarettes,cosmetics.

6)PW4 Madan Kalita deposed in court that the next morning he alongwith 
informant went to the shop and saw theft of the articles.During cross PW4 
stated  that  he  is  not  aware  as  to  what  articles  of  the  shop  were  found 
missing.

7)PW2 Bulbul Medhi deposed in court that incident took place in the year 
2012 in the early morning.That he saw the door of the shop of informant in 
broken state.

8)From the discussion aforesaid made although it can be held that there was 
theft in the shop of informant but whether the articles as mentioned in the 
ejahar were stolen and whether accused was found in possession of the said 
articles,to ascertain it let us proceed to our next point for determination.

Point no.2-

9)PW3 Bipul Kalita informant deposed in court that in the morning an auto 
driver Achyut Kalita informed him that a person is taking articles of shop in 
his auto and asked him to see whether it was of his shop.That when he saw 
the articles of his shop stolen he informed Achyut Kalita and accordingly he 
caught the thief.

10)During cross PW3 stated that the articles of his shop were taken in the 
auto of Achyut Kalita.That among the articles were cigarettes and cosmetics.

11)PW4 Madan Kalita deposed in court that on being informed that the thief 
has been caught at Machkhowa by a auto driver they went to Machkhowa 
and caught  the thief  alongwith the articles  of  the informant.During cross 
PW4 stated that he was not present at the time the thief was caught.

12)PW5 Achyut Kalita deposed in court that on the relevant day at about 5 
am he was coming by auto when saw a boy sitting below a tree at Dharapur 
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chariali.That the boy asked him if he could be taken to Machkhowa.That the 
boy had a bag of cement in his hand whose weight was about 4.5 kg.That on 
being asked the boy told him that the articles were of his pan shop.That he 
became  suspicious  and  informed  the  shopkeepers  of  Dharapur  over 
phone.That thereafter Bipul Kalita,Madan Kalita alongwith some boys came 
to Machkhowa.That then the boy alongwith the articles were handed over to 
Bipul Kalita.

13)During cross PW5 Achyut Kalita stated that accused had a plastic packet 
with him.That he suspected that the articles which were with the accused 
were stolen property.That accused did not misbehave with him.That Bipul 
Kalita did not inform him what articles of his shop were stolen.

14) Investigating Officer Upananda Kalita as PW7 deposed in court that he 
seized  the  articles  found with  the  accused  at  the  site  of  occurrence.That 
exhibit-3 is the seizure list.That Bipul Kalita identified the articles to be his 
own.

15)During cross PW7 Upananda Kalita stated that Bipul Kalita gave a list of 
the stolen articles in the FIR.That the lap top,battery charger as mentioned in 
the list annexed with the FIR does not find place in exhibit-3.That in exhibit-
3 he took the signature of the accused as a witness and that the other seizure 
witness namely Jugol Kalita has not been cited as a witness in the charge 
sheet.That Bipul Kalita did not make any application seeking zimma of the 
seized articles.That Bipul Kalita did not produce any documents in support 
of his ownership over the articles.

16)Now,accused  in  his  examination  u/s  313  Cr.P.C.denied  of  having 
committed theft of the informant’s shop.He stated that the articles found in 
his possession were of his own pan shop.

17)Ld.Counsel for defence submitted that the articles seized vide the seizure 
list marked as exhibit-3 do not find place in the list of the articles mentioned 
in the ejahar.Further informant failed to produce any documents in support 
that the articles seized from the accused were of his shop.Ld.Counsel further 
submitted that if  the seized articles would have been of the informant,he 
would have made prayer seeking zimma of the same.But as transpires from 
the evidence of the investigating officer as PW7 that the seized articles are 
still in the malkhana and that informant had not made any prayer seeking 
zimma of the articles.

18)Ld.Counsel for defence accordingly submitted that as prosecution failed 
to prove that the articles found in the possession of the accused were of the 
informant or that they were stolen property,accused cannot be held guilty of 
committing theft.

Point no.3-

19)As reveals from the evidence of the witnesses on record none saw the 
accused committing theft of the articles of the shop of the informant.Also 
none saw the accused breaking open the door of the shop of informant for 
the purpose of committing theft.
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20)Now,the  Investigating  Officer  as  PW7 deposed  in  court  that  accused 
confessed  that  the  articles  were  of  the  informant’s  shop.During  cross 
however PW7 stated that he did not make any prayer to court for recording 
the confessional statement of accused.

21)And as submitted by Ld.Counsel for defence that confession made by an 
accused before a police is not admissible in evidence because of the specific 
bar  contained  in  section  25  of  the  Evidence  Act  which  reads  as-No 
confession made to a police officer,shall be proved as against a person 
accused of any offence.

22)As transpires from the discussion aforesaid  made none of  the witness 
examined by the prosecution saw the commission of theft of the articles of 
the informant’s shop by the accused.Prosecution also failed to prove that the 
articles  found  in  the  possession  of  the  accused  were  actually  the  stolen 
articles of the shop of informant or that they were stolen property.Under the 
circumstances accused is entitled to acquittal.

    ORDER
I hereby acquit the accused Udit Narayan Haloi of the charges 

u/s 457/380 IPC with a direction to set him forth at liberty.

Sureties discharged.

Given under my hand and seal of this court on this 16 th day of 
August 2013.

Special Judicial Magistrate
Assam,Guwahati

4


