
IN THE COURT OF SPECIAL JUDICIAL MAGISTRATE,ASSAM,GUWAHATI

Present-Ms.N.A.Ahmed,A.J.S.

GR Case no.8474/09
u/s 279/338/427 IPC

State
Vs

Moinul Haque………accused

Offence explained on-22.11.11

Evidence recorded on-6.1.12,25.4.12,26.3.13,22.5.13,13.6.13

Argument heard on-5.8.13

Judgment delivered on-16.8.13

Advocates who appeared in this case are-

Sri Santanu Bhattacharyya,A.P.P. for the prosecution

Sri Dilip Kr Mahanta,Advocate
&

Sri Diganta Kalita,Advocate for the defence

JUDGMENT
The case of the prosecution in brief is that on 15.10.09 one Sri 

Parmit Kr Singh lodged an ejahar before the O/C Dispur PS stating inter alia 
that on 14.10.09 at about 6.30 am his father Arun Singh by riding scooter 
was on way from Sixmile towards Khanapara by the Shillong road when a 
truck bearing no.AMA 2316 being driven in a rash and negligient manner hit 
his father from behind.As a result his father sustained serious injuries and 
the scooter was also damaged.

The  case  was  registered  as  Dispur  PS  case  no.1199/09  u/s 
279/338/427 IPC.

Police started investigation and submitted charge sheet against 
the accused u/s 279/338/427 IPC.

Accused thereafter  entered his  appearance in  court.Copies  of 
relevant  documents  furnished  to  the  accused.Particulars  of  offence  u/s 
279/338/427 IPC explained to the accused to which he pleaded not guilty 
and claimed to be tried.

Prosecution  examined  six(6)  witnesses  including  the 
I.O.Statement of accused recorded u/s 313 Cr.P.C.Defence examined one(1) 
witness.Heard argument advanced by the Ld.Counsels of both sides.Perused 
the evidence on record carefully.

Points For Determination-
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1)Whether on 14.10.09 at about 6.30 am a truck bearing no.AMA 2316 hit 
father of informant Arun Singh while riding scooter?

2)Whether the accident took place because of the rash/negligient driving of 
the truck by its driver?

3)Whether the accused was the driver of the truck at the time of accident?

4)Whether father of informant Arun Singh sustained grievous hurt as a result 
of the accident?

5)Whether the scooter bearing no.AS 01 A 0579 of the father of informant 
was damaged as a result of the accident?

Discussion,Decision and Reasons for Decision-

Point no.1,2, and 3-

6)Now,accused in his examination u/s 313 Cr.P.C admitted that he was the 
driver of the truck bearing no.AMA 2316 at the time of accident.He also 
stated that there was an accident between his truck and a scooter.But as per 
his statement as he was driving the truck at slow speed the scooter came 
from the wrong side and while trying to save other vehicle and person, it hit 
against the scooter.

7)Now,with regard to  the value  of  the statement  of  accused made under 
section 313 Cr.P.C. I would like to refer to a decision of the Hon’ble Gauhati 
High Court dated 5.9.2011 in the case of Abdul Hakim Quadri vs State of 
Assam wherein it was discussed that-The very purpose of introducing sec 
313 in the scheme of criminal trial is to afford an opportunity to the accused 
personally and that too,without any administering any oath to explain the 
circumstances,appearing against him during the trial…..The relevance and 
significance of sub-section(4) to sec 313 also cannot be lost sight of,in as 
much  as,admissions  and  confessions  made  by  an  accused  in  the  said 
statement  can  be  given  due  weightage  and  considered  alongwith  other 
admissible evidence.

So from the statement of the accused made under section 313 Cr.P.C.it can 
be held that on the relevant day there was an accident between his truck and 
the scooter and that he was the driver of the truck bearing no.AMA 2316 at 
the time of accident.But as per the statement of the accused there was no 
rash/negligience on his part in the accident.Now,let us proceed to find out 
whether  the  evidence  adduced  by  the  prosecution  is  able  to  prove  the 
contrary.

8)PW1 Parmit Kumar Singh was the informant and as transpires from his 
evidence he was not an eye witness of the accident.He deposed in court that 
he heard that his father was hit by a truck.

9)PW3 Bhabesh Medhi was the owner of the truck and he was also not an 
eye witness of the accident.He was only informed from thana over phone 
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about the accident.He deposed in court that he does not know accident took 
place due to whose fault.

10)PW2 Arun Singh was the victim and he deposed in court that accident 
took place on 14.10.09 before 7 am.That he was going for duty from home 
towards science museum by scooter.That on reaching there he did not find 
his duty cap and so again was returning home to take his duty cap.That on 
the way in front of Khanapara Veterinary College main gate a truck carrying 
mud  hit  him  from  behind.That  he  fell  down  alongwith  the  scooter  and 
became unconscious.That he was going on his own way by the scooter when 
the truck hit him.That accident took place because of the fault of the truck.

11)Now,  cross-examination  of  PW2  Arun  Singh  was  declined  by 
defence.There was not even a  suggestion from the defence side that accident 
did not take place because of the fault of the truck.The plea of the accused in 
his statement u/s 313 Cr.P.C.that the scooter came from the wrong side,that 
while trying to save other vehicle and persons it his against the scooter was 
not put to PW2 Arun Singh during his cross-examination by the defence.

12)The witness examined by the defence in their support gives a different 
picture of the incident.As DW1 Sultan Ali deposed in court that at the time 
of accident he was on the truck.That their truck was taken out from a bye 
lane into the main road.That at the time of entering the main road a scooter 
hit against their truck.That the scooter was to come in its left side but it was 
coming by its right side.

13)As transpires the plea taken by the accused in his examination u/s 313 
Cr.P.C.does not tally with the plea set up by the defence witness Sultan Ali.

14)And the victim Arun Singh as PW2 clearly deposed in court that he was 
coming by the scooter  on his  own way when the truck hit  him and that 
accident  took  place  because  of  the  fault  of  the  truck.And  as  his  cross 
examination was declined by the defence it amounts to admitting of what 
has  been  stated  by  him in  chief.Also  the  pleas  set  by  defence  is  not  in 
consonance so as to create any doubt or to hold that accident did not take 
place because of the fault of the truck’s driver.

15)Now,as  submitted  by  the  Ld.Counsel  for  defence  it  is  true  that 
prosecution  failed to  examine  other  eye witness  of  the accident  and that 
based only on the evidence of the victim case of the prosecution cannot be 
held to be true.But as already discussed the evidence of the victim as PW2 
alone in the opinion of court is sufficient to hold that accident took place 
because of the fault of the truck particularly when his cross-examination by 
the defence was declined.

16)Now,in a case under section 279 IPC the main ingredients to be proved 
are that the vehicle should be driven in a rash or negligient manner.In this 
context I would like to refer to a decision of Hon’ble Supreme Court in the 
case  of  Rathna  Shalvan  vs  State  of  Karnataka  decided  on  11.1.07 
wherein  negligience was defined as-Criminal negligience is the gross and 
culpable neglect or failure to exercise that reasonable and proper care and 
precautions to guard against injury either to the public generally or to an 
individual in particular,which,having regard to all the circumstances out of 
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which the charge has arisen it was the imperative duty of the accused to have 
adopted.

17)Coming back to our case at hand,victim Arun Singh as PW2 deposed in 
court  that  he  was  going  by  his  scooter  when  the  truck  hit  him  from 
behind.That he was going by his own side.That accident took place because 
of  the  fault  of  the  truck.It  means  that  the  truck  failed  to  exercise  the 
reasonable and proper care and precautions to guard against injury either to 
the public or to an individual.As the victim was going on his own side by the 
scooter it was the imperative duty of the driver of the truck to exercise the 
reasonable and proper care but as transpires he failed in exercising it and 
accordingly  the  driver  of  the  truck  is  held  to  have  driven  the  vehicle 
negligiently.

Point no.4-

18)PW2 Arun Singh victim deposed in court that as he was hit by the truck 
from behind he fell down and became unconscious.That after 4-5 days of the 
accident he regained his senses at the ICU of Down Town Hospital.
The Medical Officer Dr.Pranjal Kr Dhekial Phukan as PW4 deposed in court 
that in the year 2009 he was working as Surgery Consultant of Down Town 
Hospital  and  that  on  14.10.09  he  examined  Arun  Singh  and  found 
Haematoma on right side of forehead and multiple soft tissue injury on the 
lower limbs.That the injury sustained was grievous.

19)Now,cross-examination  of  both  PW2  Arun  Singh  and  the  Medical 
Officer(PW4) were declined by the defence.Not even suggestions were put 
to the said witnesses in denial of the injuries sustained by the victim,which 
ultimately implies admission of what have been stated by PW2 and PW4 
during their in-chief.It  is therefore held that victim Arun Singh sustained 
grievous hurt as a result of the accident.

Point no.5-

20)None of the witnesses examined by the prosecution deposed in court that 
the scooter was damaged in the accident.Also the Motor Vehicle Inspector 
was not examined by the prosecution in support.It therefore cannot be held 
that the scooter of the victim was damaged in the accident.

21)Ld.Counsel for defence submitted that evidence on record adduced by the 
prosecution failed to connect  the accused with the alleged offence.But as 
already discussed the materials on record is sufficient to prove beyond doubt 
that  on  14.10.09  truck  bearing  no.AMA  2316  hit  the  informant  on  his 
scooter from behind,that accused was the driver of the truck at the time of 
accident,that  accident  took place because of  the negligient  driving of  the 
truck by the accused and that victim Arun Singh sustained grievous hurt as a 
result of the accident.

22)Accused  is  therefore  held  guilty  of  committing  offence  u/s  279/338 
IPC.Considering the facts of the case and considering the increasing number 
of such offences accused in my opinion is not entitled to the benefit of the 
Probation of Offender’s Act as any lenient view will not act as a deterrent to 
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the society.As the case is a summons procedure one,hearing on sentence is 
not conducted.

    ORDER
I  hereby  convict  the  accused  Moinul  Haque  of  the 

charges  u/s  279/338  IPC  and  sentence  him  to  undergo  S.I.for  three(3) 
months and fine of Rs,1,000/- i.d.further S.I. for 15 days u/s 279 IPC and 
S.I. for six(6) months and fine of Rs 1,000/- i.d.further S.I. for 15 days u/s 
338 IPC.Both the sentences shall run concurrently.

The  fine  if  realized  be  paid  to  the  victim  as 
compensation.

Furnish  free  copy  of  the  judgment  to  the  accused 
forthwith.

Sureties discharged.

Given under my hand and seal of this court on this 16th 

day of August 2013.

Special Judicial Magistrate
Assam,Guwahati
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