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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO 

Gr. Case No. 342 of 2001 

Under Section 379/411 of Indian Penal Code 

State of Assam 

Vs 

Bharat Deka 

S/o Late Boloram Deka 

Resident of vill- Madanpur 

P.S. Kamralpur 

District- Kamrup (Assam) 

Present:-   

Sri Rupak Rajak, B.Com. LL.B 

Judicial Magistrate First Class 

Appearance:- 

Smt. Meghali Dihingia ……….. Learned Assistant Public Prosecutor 

Mr. Zakir Hussain ……………....Learned State Defense Counsel 

Date of Framing charge:- 24-5-13 

Date of recording of Prosecution Evidences:-  3-7-12, 26-7-12, 10-10-12 

Date of examination of accused U/S 313 Cr.P.C. – 15-5-13 

Argument heard on: - 10-9-13 

Judgment delivered on: - 24-9-13 

JUDGMENT 

1. Facts in short leading to the trial of the case is that the complainant 

Chandi Singh who is an ASI of Police lodged the FIR alleging that on          

6-12-2001 while he was deputed at Bongsor, Sualkuchi for checking duty 

he found one truck bearing Registration Number As-01/C- 9242 loaded 

with wooden plunks. When he asked the driver about the owner of the 

plunks, the accused Bharat Deka came down from the truck. Then he was 

asked to show documents of the plunks. He then replied that the plunks 

are brought illegally. Then the complainant have taken the accused and 

other persons present in the said Truck to the Sualkuchi Police Station.  
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2. The F I R was lodged on 7-12-2001 and accordingly, Sualkuchi P.S. Case 

No. 70 of 2001, under section 379/411 IPC were registered and an 

investigation was taken up. 

3. The O.C. of J. K. Sinha took charge of the investigation himself and in the 

course of his investigation, he seized the truck and its relevant documents 

and also the plunks vide M.R. No. 25/2001 and M.R. No. 26/2001 

respectively. During the course of investigation the seized plunks were 

forwarded to Forest Department, Hajo for verification of the plunks. 

Subsequently, the Ranger Mr. P.C. Das has filed a report where he opined 

that the seized plunks are completely illegal.  

4. SI J. K. Sinha completed the investigation and has submitted charge sheet 

against accused Nareswar Deka, Bharat Deka, Kalindra Rava, Kamal 

Deka and Bijoy Deka for commission of offence punishable under section 

379/411 IPC. However, other two accused namely Rajib Malakar and 

Brojen Das are not sent up for trial on account of insufficient evidence 

against them.  

5. Cognizance was taken on the basis of the police report and summons was 

served on the accused. During trial only accused Bharat Deka appeared 

in the case. Other accused persons could not been apprehended. Later it 

was reported that accused Nareswar Deka died. Considering the old 

pendency of the case and the right of the accused Bharat Deka for speedy 

trial this court vide it’s Order dtd. 5-4-12 abated the case against accused 

Nareswar Deka and split up the case against other co-accused. The 

present case proceeded against accused Bharat Deka. On appearance of 

the accused copies are provided to him u/s 207 Cr. P.C. The charges 

under section 379/411 IPC were framed and the ingredient of the offences 

were read over and explained to the accused to which he pleads not guilty 

and claimed to be tried. 

6. In the course of trial the prosecution examined as many as five witnesses 

including the complainant. Defence case was nothing but a denial of the 

allegation made by the prosecution.  

7. After considering the materials on record, this court, during the course of 

Argument found that the evidence of the Ranger is necessary in this case 

for just decision of the case. Hence the Ranger and another witness of 

Forest Department was summoned as Court Witnesses. But 

unfortunately the appearance of the Court Witnesses could not be 

obtained as their present address could not  be procured.  

Points for determination 

1. Whether the accused dishonestly moved the wooden 

plunk out of the possession of its owner without his 

consent? 
2. Whether the accused persons dishonestly received stolen plunks 

Knowing the same to be stolen? 
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8. I have heard the argument of both the sides. I have gone through the 

evidences as laid by the prosecution and I have considered all relevant 

materials on record. My decision and reasons for the decision are as 

follows:- 

9.  The complainant of the case SI Chandi Singh is examined as PW 5 and 

he deposed that on 6-12-2001 while he was conducting checking duty at 

Bongshor he found one truck was coming from the side of Singimari 

loaded with wooden plunks. He stopped the truck and asked the person 

sitting inside the truck to show documents of those plunks. When they 

failed to show valid documents, this case was filed. PW 1 Suren Das 

deposed that he saw one truck loaded with wooden plunks. Police seized 

the truck and took his signature. PW 2 Gadhadhar Das also deposed that 

police took his signature in the seizure list. PW 3 deposed that about 10 

years ago he was coming to Sualkuchi in a truck to visit Rash Mela but 

police stopped the truck and took it to the police station. He was also 

taken to the police station and was told that there was a problem with the 

truck. That truck was seized by the police and he put his signature in the 

seizure list. PW 4 Md. Ahsan Ali Ahmed is another seizure witness and he 

also deposed that the truck was seized.  

10. During argument Learned A.P.P. submitted that the evidence of the 

complainant sufficiently implicate the accused in this case. The accused 

was caught red handed and he could not show relevant document of the 

seized plunks.  

11.   Learned counsel for the accused argued that the accused is no way 

connection with the offence and he was falsely implicated in this case.  

12. Drawing the attention of cross portion of the PWs learned Counsel for 

the accused submitted that PW 1 admitted in his cross that he is a scribe 

who use to write ejahars and he has good relation with the police. He also 

replied in his cross that he can not say the Registration Number of the 

Truck. PW 2 in his cross admitted that he has not seen any wooden plunk 

in the truck. PW 3 and PW 4 replied in his cross that they have signed in 

a blank paper as per the instruction of police. The complainant/PW 5 in 

his cross replied that he can not recall the Registered No. of the truck or 

the name of the owner of the truck. That he seized the plunks at the police 

station.  

13. Learned counsel for the accused submitted that from the evidence on 

record it appears that none of the prosecution witnesses supports the 

complainant. From the evidence of the witnesses it appears that the 

seizure is not done as per law. Hence he prayed to acquit the accused.  

14. From the deposition of the seizure witnesses it appears that the I.O 

took signatures of the witnesses on blank paper. The seizure list is 

exhibited by the prosecution as Ext- 1. In the seizure list the I.O. of the 

case mentioned that the seizure is made in presence of the witnesses. But 

when the witnesses came to the court they have deposed that the I.O took 

their signatures on blank papers.  
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15. Moreover, the record reveals that the I.O. of the case has not reported the 

seizure to the Magistrate in compliance of section 102 Cr.P.C. Prosecution 

failed to bring the I.O. in the witness box. The fact of taking signatures of the 

witnesses in the blank paper and failure on the part of the I.O. to report the 

seizure remain unexplained. It is also to be noted that by not bringing the I.O. 

in the witness box, the prosecution debarred the defense to put some valuable 

question for his defense. Prosecution also failed to examine the official of the 

Forest Department at the relevant. However the court tried to brought those 

official to the witness box but by that time it is too late to trace him.  

16. Therefore, it appears that the prosecution is totally failed to prove the 

seizure. When the seizure is not proved it clearly indicates that the prosecution 

is failed to prove that anything has been recovered from the possession of the 

accused. It is also to be noted that the FIR clearly reveals that the complainant 

found as many as 8 persons in the truck. Out of which 5 are made accused in 

the case. There is no mentioned about the remaining three. Even during 

examination the complainant remain silent about the other three persons.   

17. Considering the above discussion I came to the conclusion that the prosecution 

is totally failed to prove that the accused Bharat Deka has committed the 

offence of theft as defined u/s 378 IPC.  

18. Point No – 2  :- It is alleged that the accused also committed the offence of 

retaining stolen property which he knows or has reason to believe to be stolen.  

19. A person against whom there is allegation of theft, he can not be held guilty 

for retention of stolen property. For commission of offence under section 411 

IPC, the accused must be a person other than the thief who has actually stolen 

the article. Allegation of theft and retention of the same stolen property can not 

run against a person parallel.  

20. In this case although the I.O. filed the charge sheet against 5 numbers of 

accused persons but it is not mention against whom the case is charge-sheeted 

u/s 379 and against whom charge-sheeted u/s 411 IPC.  

21. On perusal record I find that there is no sufficient evidence against the 

accused Bharat Deka that he retain any good knowing to be stolen property. As 

discussed above the prosecution is not able to prove anything recovered from 

the accused.  

22. Therefore, considering all aspect of the case I opine that the accused Bharat 

Deka is found not guilty of offence u/s 411 IPC.  

ORDER 

The accused person is found not guilty and as such he is acquitted 

form the charges and set at liberty immediately. 

The Bail bond is stand cancelled. 

Given on this 24th day of September’13  under my hand and seal of the Court. 

 

(Rupak Rajak) 
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APPENDIX 
 

A. PROSECUTION EXHIBITS 

Ext – 1 Seizure List 

Ext – 2 FIR 

 

B. DEFENSE EXHIBITS:- NIL 

 

C. EXHIBITS PRODUCED BY THE WITNESSES:- NIL 

 

D. COURT EXHIBITS:- NIL 

 

E. PROSECUTION WITNESSES:- 

1. Suren Das. 

2. Gadadhar Das. 

3. Md. Mainul Ahmed. 

4. Md. Ahsan Ali Ahmed. 

5. S.I. Chandi Singh 

 

F. DEFENCE WITESSES:- NIL 

 

G. COURT WITNESSES:- NIL  
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