
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS :: HAJO 

Gr. Case No. 47 of 1998 

Under Section 25 (1) (a) Arms Act 

State vs. Narayan Patowary 

Present:- 

Sri Rupak Rajak 

         B.Com. LL.B 

Judicial Magistrate First Class 

For the Prosecution: - Learned Asstt. Public Prosecutor. 

For the Defense: - Mr. Biraj Rajbongshi 

Evidence Recorded On: - 3-8-12, 29-8-12, 19-12-12, 10-1-13, 26-3-13 

Argument heard on: - 29-4-13 

Judgment delivered on: - 13-5-13 

JUDGMENT 

The prosecution story in nutshell is that the complainant Manik 

Rajbongshi who is Asstt. Sub-Inspector of police lodged the FIR with 

the O/c, Hajo P.S. stating interalia that on 25-1-1998 he has searched 

house and premises of the accused Narayan Patowari on being leaded 

by accused Sailen Kumar who was wanted in connection with Khetri 

P.S. case No. 18/98 u/s 395/397 IPC. During search he has recovered 

two numbers of handmade 0.22 revolver alon with 6 Nos of like 

ammunition which was capped concealed by him at the side corner of 

a wall. On demand he would not produce any document for possession 

of the said arms and ammunition. Hence he filed the ejahar. 

On receipt of the ejhar the O/c registered a case under section 24 

(1) (a) and started investigation. On completion the I.O. of the cse has 

filed charge sheet under section 25 (1) (a) Arms Act.  Accordingly 

summons was served upon the accused person and on their 

appearance copies are provided to him u/s 207 Cr. P.C. The charges 

under section 25 (1) (a) Arms Act was framed and the ingredient of the 

offence is read over and  explained to the accused to which he pleads 

not guilty and claimed to be tried. During trial the prosecution adduces 

the following witnesses:- 

PW 1 Dewan Abdul Hamid 

PW 2 Golok Ojha. 

 PW 3 Manik Rajbongshi. 
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Pw 4 Ratul kalita. 

PW 5 (UBC/275) Rajen Kalita. 

Pw 6 Debeswar Das. 

Pw 7 Manik Kt. Dutta.  

Points for determination 

1. Whether the accused possess any arms without holding a 

valid license?  

I have heard the argument of both the sides. I have gone through 

the evidences as laid by the prosecution and I have considered all relevant 

materials on record. My decision and reasons for the decision are as 

follows:- 

Point No.1 

The complainant stated in his FIR that on 25-1-1998 he has 

searched house and premises of the accused Narayan Patowari on 

being leaded by accused Sailen Kumar who was wanted in connection 

with Khetri P.S. case No. 18/98 u/s 395/397 IPC. During search he has 

recovered two numbers of handmade 0.22 revolver alon with 6 Nos of 

like ammunition which was capped concealed by him at the side corner 

of a wall. On demand he would not produce any document for 

possession of the said arms and ammunition. Hence he filed the ejahar. 

 During trial the prosecution examined the complainant Manik 

Rajbongshi as PW 3. In his examination in Chief the complainant 

deposed that on 24/1/98 he was posted at Khetri P.S. as ASI of police. 

That there was a case bearing No. 18/98 under Khetri P.S. one Masi 

Das was arrested in connection of that case and during his statement 

he stated that one Madan Das is involved in that case. In connection of 

that case the complainant came to Sualkuchi and he arrested said 

Madan Das as shown by Masi Das. Then as per information of said 

Madan Das one Soilen Kumar was arrested at Sualkuchi. As per the 

information of said Soilen Kumar the complainant gathered 

information regarding the involvement of the present accused. 

Accordingly the house of the accused Narayan Pataowari was searched 

and he recovered .22 bare hand revolver, two live bullet of AK 47, 4 

Nos. like ammunition of .22 and 4 Nos. of like ammunition. The 

complainant seized those articles and arrested the accused and hand 

over to Hajo police station.  

PW 5 (UBC/275) Rajen Kalita in his examination in Chief 

deposed that on 25th of January 1998 one police party has come to Hajo 

police station. The officer in charge of Harjo police station directed him 

to go with that police party. The police party took with them one Soilen 

Kumar. According to the information of that Soilen Kumar they went 
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to the house of present accused Narayan patowari. The house of the 

present accused was searched and one .22 revolver, 4 Nos of live bullet 

and 2 Nos. of live bullets of AK 47 are recovered. Then, Narayan 

Patowari was asked to produce documents of those articles but he 

failed to produce any document. Accordingly those articles are seized 

and he put his signature in the seizure list.  

PW 1 Dewan Abdul Hamid and PW 2 Golok Ojha deposed that 

while they are sitting at Harjo police station the police officer of Harjo 

police station seized one pistol and they have singned in the seizure list.  

During argument learned A.P.P submitted that the complainant 

of the case collected information against the present accused while 

investigating into another case. The complainant is able to describe 

how he got information against the present accused and how he 

recovered the seized articles from the house of the present accused. 

Learned A.P.P. further submitted that the prosecution is able to prove 

the seizure made by the complainant and there is no scope to doubt the 

recovery of this seized article from the possession of the present 

accused. Hence she submitted that the prosecution is able to prove the 

case against the present accused. 

On the other hand learned defence counsel submitted that this is 

a got up case registered against the accused. The accused falsely 

implicated in the case.  

Learned Counsel pointed out the some portion of cross 

examination of the complainant Pw 3 Manik Rajbongshi as follows:- 

“I arrested the accused Narayan Patowari on 25-1 1998 at 5 in the 

morning; I have not arrested the accused in connection of this case; I 

have arrested the accused in connection of case No. 18/98; I lodged 

ejahar at hajo P.S. on 24-2-98; I kept the seized articles at the 

malkhana of Kheteri P.S. vide MR. No. 1 of 1998 of Case No. 18/98; I 

have also shown the seized article in Case No. 18/98…” 

Learned defence counsel submitted that the complainant lodged 

the ejahar long after one month after alleged seizure from the house of 

the accused. That there is no reason appended with the FIR for such 

delay. That the accused was also arrested in reference to Case No. 

18/98. That the case No. 18/98 has already been disposed of and 

nothing was found against the accused. Learned defence counsel 

submitted that there cannot be two cases against a person over the 

same incident. Hence he prayed to acquit the accused. 

I perused the evidences on the record. It appears to me that the 

complainant of the case while investigating a case of Khetri P.S. come 

across various persons who are involved in that case. During this 

process the complainant collected information against the present 

accused person and accordingly his house was searched and certain 
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arms and ammunition were recovered from the custody of the accused. 

The complainant during his examination in Chief give a full description 

as to how he reached to the present accused. The statement of the 

complainant fully corroborated by PW Rajen kalita who was also there 

with the complainant at the time of search. The complainant during his 

cross examination also admitted that Constable Rajen Kalita also went 

with him to search the house of Narayan Patowari.  

Now, let first examined the seizure made by the complainant. 

The seizure list was exhibited as Ext 3. As Per Ext- 3 the complainant 

searched the house and the premises of the present accused and 

recovered certain arms and ammunition. PW 3 Rajen Kalita is one of 

the signatory of Ext- 3. Subsequently the investigating officer of this 

case has seized Ext- 3 in reference of this case.  

Learned counsel for the accused submitted that the I.O. of the 

case only seized the seizure list and not the articles.  

The Complainant PW 3 during his cross examination replied that 

on 24-2-1998 he handed over the article which he seized from Narayan 

Patowari to Hajo P.S.. PW 1 and PW 2 in their chief deposed that the 

police seized pistol/revolver. During cross examination PW 1 in his 

cross replied that the seized articles has not been shown to him. He 

further replied that he can not say from whom the seized articles have 

been seized.  

From the evidence of PW 1 it appears that the seizure is not 

proper. Now it is to be noted that there was no independent witness in 

support of the seizure made by the complainant from the house of the 

accused. It is also to be noted that the seized articles has not been 

examined by a foreignsic expert. Whether the seized articles are arms 

and ammunition has not been verified by experts. The seizure is 

supported by a man of police who went alongwith the complainant.  

Second important aspect of the case is the sanction. Prosecution 

has not showed anything that the I.O. was accorded sanction to 

investigate the case. Hon’ble Gauhati High Court in 2000 (3) 

GLT 596 Madhusudhan Harijan Vs. State of Assam has held 

that “ para 9. Mr. Mazjumdar, also raised the grievances on the ground 

that no sanction for prosecution of the accused person has been 

produced in the case before the Trial Court and, as such, the convict 

ion of the revision petitioner cannot be sustained for non-compliance 

of the mandatory provisions of Section 39 of the Arms Act. There is no 

doubt that sanction for prosecution is a pre-condition for initiation of 

a proceeding under section 25(1)(a) of the Arms Act. The Judgment in 

appeal passed by the Learned Sessions Judge, Hailakandi indicates 

that the Learned Sessions Judge could trace out the sanction in the 

connected file and, Therefore, he was satisfied that sanction as 

required under the law was duly accorded. But in a criminal trial, an 
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accused has a right to challenge the legality and validity of the sanction 

accorded and, as such, he is entitled to cross-examine the prosecution 

witnesses on this point. This document which has been placed before 

me during the course of argument was not tendered in evidence before 

the trial court and obviously it was not brought to the notice of the 

accused in order to afford him an opportunity to cross-examine the 

prosecution witnesses on this point. This document is very much 

essential for the purpose of successful prosecution and it ought to have 

been tendered in evidence with due opportunity to the accused to assail 

it during the course of cross-examination of the prosecution witnesses. 

In my opinion, it was completely against the principle of criminal 

jurisprudence to take note of the sanction which was lying in the 

connected file as an ineffective document to hold that the prosecution 

was launched after obtaining sanction as per law.”  

In the instant case also the prosecution has not tendered the 

sanction in evidence so that the accused got an opportunity to cross 

examine the prosecution witness on this point.  

Another vital aspect of the case is the delay in lodging the FIR. 

The complainant in his cross examination replied that he searched the 

house of the accused on 25-1-1998 and he lodged the FIR at Hajo P.S. 

on 24-2-1998. Therefore, it appears that there was about one month 

delay. There is no explanation for the delay.  

From the above discussion it appears to me that the whole 

prosecution story is doubtful. There are vital defects in the prosecution 

case. Considering all aspect of the case I therefore, come to the 

conclusion that the prosecution is failed to establish its case beyond all 

reasonable doubt. I held the accused not guilty.  

ORDER 

The accused person is found not guilty and as such he is 

acquitted form the charges and set at liberty immediately. 

The Bail bond is stand cancelled. 

Given on this 13th day of May’13 under my hand and seal of the Court. 

 

(Rupak Rajak) 
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