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IN THE COURT OF MOTOR ACCIDENT CLAIMS TRIBUNAL, 

NO.2 KAMRUP, GUWAHATI

Present Sri. H. C. Sarma, B. Sc., LLb. AJS

MACT. Case No.415 of 2009

U/S 166 of of Motor Vehicle Act

1. Smt. Bijoya Choudhury

W/o Late Jiban Choudhury

2. Miss Nilakshi Choudhury

D/o Late Jiban Choudhury

3.  Miss Rimjim Choudhury

D/o Late Jiban Choudhury

4. Smti. Mina Choudhury

W/o Late Thanu Ram Choudhury

All are the resident of Purbanbarka

P.S.-Rangia, Dist.-Kamrup, Assam

                                          Claimant

            -Vs-

1. The Divisional manager (GDO-II)
M/S New India Assurance Co. Ltd.
G.S. Road Ghangagarh, Guwahati

2. Smt. Sangeeta Agarwal
W/o L. Agarwal
R/o Vijoy Associates
Basistha Chariali, Beltola Guwahati 

3. Ziaoul Islam
S/o Lt. Abdul Islam
R/o Subha Baradi
P.S.- Tarabari
Dist.-Barpeta, Assam

                           Opposite Parties

1. Advocate for the claimants : Ashan Ali

Makibur Rahman

2.Advocate for the O/P No.1 : Mr. Kaushik Deka

3.Date of Argument : 29-04-2013



2

4.Date of Judgment : 30-05-2013

JUDGMENT & ORDER

1. This  claim  case  arose  out  of  a 

petition  U/S 166 of the Motor Vehicle Act, (M.V.A. in short), filed by 

the claimants claiming compensation of Rs.12,00,000/- (Rupees twelve 

lacs only) from the O/P on account of the death of the deceased Jiban 

Choudhury in a motor vehicle accident.

2. Case of the claimants in brief is that 

on 02-01-2009 the deceased Jiban Choudhury was proceeding towards 

Jalukbari side by riding his motorcycle bearing Regd. No. ML.10-4548 

and on his way to Jalukbari, one truck bearing Regd. No. AS-25-0429 

which was driven in a rash and negligent manner, hit the deceased's 

motorcycle from the back side. Due to such hit the deceased fell down 

on  the  road  and  sustained  head  injury  and  died  on  the  spot.  The 

allegation of the claimants is that the driver drove the truck in a rash 

and negligent manner for which the accident occurred. It is found in the 

claim petition that at the time of accident the deceased was 33 years old 

and  was  a  private  service  holder  and  used  to  earn  Rs.8,000/-  per 

month from his profession. The accident occurred under Palshbari P.S. 

and after the accident the dead body of the deceased was shifted to the 

GMCH,  Guwahati  for  postmortem  examination  and  accordingly 

performed postmortem examination on the death body of the deceased.

3. The  Opp  Party  No.1  the  insurance 

co. submitted the W.S. who in their W.S. stated inter alia that there is 

no cause of action made out in the claim petition, that the claim petition 

is not maintainable in the present form and in facts and law and that 

the claim is bad for non-joinder and mis-joinder of necessary parties. 

The O/P No.1 stated that the claim of the claimant is equally bad for 

acquiescence, waiver and estoppel. O/P No.1 denied the age, occupation 

and monthly income of the deceased. O/P No.1 also stated that at the 

time of accident, if the vehicular documents are not found to be valid, 

the  insurance  co.  shall  not  indemnify  the  owner  of  the  offending 

vehicle.
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4. On  the  pleading  of  the  parties 

following issues are framed.

5.I S S U E S

1. Whether  the  deceased  Jiban 

Choudhury died as a result of injuries sustained by him in the alleged 

road  accident  dated  02-01-2009  involving  vehicle  No.  As-25-0429 

(Truck),  and  whether  the  said  accident  took  place  due  to  rash  and 

negligent driving of the driver of the offending vehicle ?

2. Whether the claimant is entitled to 

receive  any  compensation  and  if  yes,  to  what  extent  and  by  whom 

amongst the opposite parties, the said compensation amount will  be 

payable ?

6. In course of hearing, the claimant’s 

side  has  examined  two  witnesses by  filing  evidence  on  oath  and 

contested opposite party/insurance company has cross-examined the 

claimants' witnesses. The contested opposite party/ insurance company 

has not adduced evidence.

7.  I  have heard argument from both 

the  sides  (orally  and  documentary)  and  carefully  gone  through  the 

evidence on record. My findings in respect of the above noted issues, in 

view of the evidence on record and in the light of the submissions of the 

learned counsels from both the sides are as follows :

8. Issue No.1.   The claimant (C.W.-

1) has averred in the claim petition and also stated in her evidence that 

on 02-01-2009 her husband, namely, Jiban Choudhury was proceeding 

towards Jalukbari and on his way to Jalukbari, one truck bearing Regd. 

No. As-25-0429 which was driven in a rash and negligent manner hit 

her husband Jiban Choudhury from his  back side as a result  he fell 

down on the road and sustained head injury and died on the spot. She 

further stated in her evidence that the offending vehicle i.e. Truck was 

driven  by  the  driver  in  a  rash  and  negligent  manner.  The  further 

evidence of the claimant is that at the time of accident the deceased was 

33 years old and was a private service holder by profession who used to 

earn  Rs.8,000/-  per  month  from  his  profession.  In  support  of  her 
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evidence, she has submitted the Accident Information Report vide Ext.-

1,  Postmortem examination report  vide  Ext.-2.  In cross examination 

she stated that at the time of accident her deceased husband was 33 

years old. But she has not submitted any document to show the age of 

her deceased husband. Her further cross-examination is that she has 

not submitted any document regarding the income of the deceased. She 

denied that the accident occurred due to fault of her husband.

9. Dhiren Kalita who was examined as 

C.W.-2, has stated that on the day of accident while he was standing on 

road side waiting for bus and he noticed that one truck bearing Regd. 

No.  As-25-0429  proceeding  from  Jalukbari  side  hit  the  bike  of  the 

deceased from his back side as a result the deceased fell down on the 

ground and died on the spot. Thereafter, local people went to the spot 

and sent the dead body to the GMCH, Guwahati. His further evidence is 

that  the  accident  occurred  due to  rash and negligent  driving by the 

driver of the offending Truck. In cross examination he stated that he 

was waiting for bus at the time of accident and accident occurred at a 

distance of 20 Ft. away from him.

10. Now, let us go to decide whether 

the accident took place due to the rash and negligent driving of the 

vehicle i.e. Truck. The C.W.-1 in her evidence stated that the deceased 

was riding motorcycle. C.W.-1 stated that the accident took place due to 

rash and negligent  driving of  the Truck.  C.W.-2 also  stated that  the 

accident occurred due to rash and negligent driving of the driving of the 

offending Truck. According to him, the truck was driving by the driver 

at a very rash and negligent manner and hit on the back side of the 

motorcycle for which the deceased Jiban Choudhury fell down and died 

on the spot. From the evidence C.W.-1 and 2, it is appeared that there 

was negligence on the part of the driver of the Truck  i.e. As-25-0429.

11.  I  have  gone  through  the  entire 

evidence on record as well as accident information report. Indeed, the 

evidence of  claimant as regards the factum of accident involving the 

offending  vehicle  and  as  regards  the  sustaining  of  injuries  by  the 

deceased leading to his death remained unshaken in the evidence of the 
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witnesses. The claimant has stated that the accident took place due to 

rash and negligent driving of the offending vehicle.  C.W.-2 also stated 

that on the day of accident the deceased Jiban Choudhury was riding 

motorcycle and one vehicle i.e. As-25-0429 (Truck) which was coming 

on  the  same  direction,  hit  against  the  motorcycle  as  a  result  the 

deceased Jiban Choudhury fell  down and died instantly on the spot. 

From the evidence of  the  aforesaid  witness as  well  as  from accident 

information report, it appears that the accident took place because of 

the negligent driving of the driver of the Truck. The Opp Party did not 

adduce any rebuttal evidence to prove that the accident not occurred 

due to fault of the offending Truck. In view of above evidence of the 

claimant side and in the absence of any evidence contrary there to, I 

have left with no option to consider that the accident took place due to 

solely  rash  and  negligent  driving  of  the  offending  vehicle  i.e.  Truck 

leading to death of the deceased. Thus, the oral evidence of the claimant 

coupled  with  documentary  evidence  mentioned  here  in  above, 

established  that  the  deceased  Jiban  Choudhury  died  in  the  motor 

vehicle  accident  involving the offending vehicle  i.e.  Truck which was 

driven in a rash and negligent manner.

12.  Hence,  this  issue  is  decided  in 

favour of the claimant side.

13. Issue No.2. This issue relates to 

relief/reliefs to be granted to the claimants to its extent. 

14. Now,  coming  in  the  question  of 

compensation, I find that the claimant claimed Rs.12,00,000/-.

15.  For  assessing  the  compensation, 

the claimants are required to establish three things in the instant case –

(i)  age  of  the  deceased,  (ii)  income of  the  deceased,  (iii)  number of 

dependents.  The claimant deposed that  the age of the deceased i.e. 

Jiban Choudhury at the time of death was 33 years. But, the claimants 

side has not filed any specific age proof certificate of the deceased. On 

the other hand, the age of the deceased is mentioned as 34 years in the 

Postmortem examination report, as such the age of the deceased was 34 
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years. In such a situation, the age of the deceased is to be taken in to 

account as mentioned in the postmortem examination report. So, I am 

constrained to hold that the age of the deceased was 34 years at the 

time of her death.

16.  As  per  the  decisions  of  Sarala 

Verma (SMT) and Others –Vs- Delhi Transport Corporation reported in 

(2009) 6 SCC 121, the multiplier for the age group 31 to 35, is 16. In 

view of the above age of the deceased, multiplier 16 has to be taken for 

ascertaining  the  loss  of  dependency  in  the  instant  case  as  per  the 

decisions  of  Sarala  Verma  (SMT)  and  Others  –Vs-  Delhi 

Transport Corporation reported in (2009) 6 SCC 121. Coming 

to  the  second component,  the  Claimant  deposed  that   the  deceased 

Jiban  Choudhury  was  a  private  service  holder  and  used  to  earn 

Rs.8,000/- per month.  But no document has been submitted by the 

claimant to prove the income of the deceased. Hence, in absence of any 

positive  evidence  of  income  of  the  deceased,  notional  income  of 

Rs.3,000/- per month is taken to assess the dependency. Considering 

all facts and circumstances of the case, I find it just and equitable to 

hold the monthly income of the deceased was Rs.3,000/-. So far the 

third  component  is  concerned,  the  deceased  left  behind  four 

dependents-viz, wife, two daughter and his mother.

17.  As  per  the  decisions  of  Sarala 

Verma (SMT) and Others –Vs- Delhi Transport Corporation reported in 

(2009) 6 SCC 121, the deduction towards personal and living expenses 

of  the  deceased  should  be  one-fourth,  where  the  number  of  the 

dependent  family  members  is  4  to  6.  Hence,  out  of  this  amount,  of 

Rs.3,000/-,  after  deducting  1/4  (one-fourth)  on  account  of  personal 

expenses of the deceased, comes to Rs.2,250/- per month. i.e. annual 

pecuniary loss Rs.27,000/-. Thus the compensation comes to as follows 

:

Monthly income Rs.3,000/-

After 1/4 deduction Rs.2,250/- (3,000÷4=750)

(Rs.3,000-750=2,250)

Now Annual Income Rs.27,000/- (2,250 x 12)
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18. Thus taking the annual income of 

the  deceased  of  Rs.27,000/-  and  applying  multiplier  16,  the  loss  of 

dependency  is  Rs.4,32,000/-.  Besides  loss  of  dependency,  the 

claimants are entitled to funeral expenses as well as some amount of 

general damages. Thus, the just and reasonable compensation to which 

the claimants are entitled to is assessed as under:

Loss of dependency Rs.4,32,000/- 

Funeral expenses Rs.     5,000/-

Loss of Consortium  Rs.     5,000/-

Loss of estate   Rs.     2,000/-

Transportation of Body Rs.     2,000/-
of the deceased                                                
Total                                   Rs.4,46,000/-

19.  The learned counsel  for  the  O/P 

No.1 stated by filing written argument that in the Ext.-1 the father of the 

deceased Juiban Choudhury is mentioned as R. Choudhury which ought 

to have been Thanuram Choudhury as per claim petition. I have gone 

through the Ext.-1 and seen that the father's name of the deceased is 

mentioned as R. Choudhury. But the O/P side has not examined any 

witness to proved that Thanuram Choudhury is not the father of the 

deceased. Hence, in absence of any positive evidence his version of the 

O/P No.1  is  not  taken into  consideration.  Except  that  the  Offending 

vehicle i.e. Truck was insured with the New India Assurance Co. Ltd. is 

not in dispute. Hence, the New India Assurance Co. Ltd. will satisfy the 

award to the claimant. 

20. This issue is decided accordingly. 

O R D E R 

21.  In  result  the  claim  petition  is 

partly  allowed.  Claimant  is  awarded  a  total  compensation  of 

Rs.4,46,000/- (Rupees four lacs and forty six thousand only) 

for  the  death  of  the  deceased  Jiban  Choudhury  in  a  motor  vehicle 

accident. O/P No.1, New India Assurance Co. Ltd. is directed to pay the 

awarded  amount,  to  the  claimant  No.1  i.e.  wife  of  the  deceased 

including interest within the period of 90 days from today i.e. 30-05-
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2013.  The amount of  compensation  will  carry  an interest  @ 6% per 

annum from the date of filing of the petition till its realization. Out of 

the  amount  awarded,  Rs.50,000/-  will  be  fixed  in  the  name  of  the 

daughters (Claimant No.2 and 3) of the deceased in any nationalized 

bank of her home district till attaining their majority. Out of the amount 

awarded, Rs.50,000/- is awarded to the mother of the deceased.  The 

O/P No.1  i.e.  the  insurance company shall  be  entitled to  deduct  the 

interim compensation paid to the claimant, if any.

22.  Send a  copy of  the  judgment  to 

the  O/P No.1  i.e.  New India Assurance Co.  Ltd.  for information and 

necessary action.

23. Given under my hand and seal of 

this court on this 30th day of May, 2013 at Guwahati.

                                          
Member

                                           MACT No.2, Kamrup, Guwahati


