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J U D G M E N T

This claim case has arisen out of a road traffic accident occurred on 

12.02.10 near Dikom Petrol Pump under Lahowal PS, involving Oil Tanker 

bearing registration No. AS-23/G-0691, which was insured with New India 

Assurance Co Ltd.

According to the claimant, on the day of accident at about 10.20 PM, 

the  deceased,  Late  Depak  Gogoi,  was  coming  towards  Lahowal  from 

Tinsukia by driving Tata Magic bearing no. AS-06/AC-0277 and when he 

arrived near Dikom Petrol Pump, the Oil Tanker bearing no. AS-23/G-0691 

coming from opposite direction in a rash and negligent manner knocked his 

vehicle,  as  a result  of which he died on the spot.  The deceased was a 

professional  driver  and  he  was  the  sole  earning  member  of  the  family 
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consisting his wife, parents and unmarried sister and was drawing salary of 

Rs 6000/- per month from the owner of the vehicle. 

The opposite parties Nos. 1 & 2, owner and driver of the offending 

vehicle,  did  not  contest  the  case  and  case  proceeded  ex-parte  against 

them.

The  Opposite  party  no.  3,  insurance  co,  in  its  written  statement, 

denied most of the averments made by the claimant in the petition and 

wanted strict proof. The company also pleaded that the Tata Magic involved 

in  the accident  should  have been impleaded in  the  case.  The company 

declined to accept the liability if there was any violation of the terms and 

conditions of policy or if the driver did not have valid and effective driving 

licence at the time of accident. The company also disputed the age, income 

of the deceased.

Upon the above pleadings of the parties, the following issues were 

framed for adjudication :-

1 Whether victim, Late Depak Gogoi, died as a result of the injuries 
sustained  by  him  in  the  alleged  road  accident  dated  12.02.10 
involving vehicle no. AS-23/G-0691 (Tata Oil  Tanker) and whether 
the said accident took place due to rash and negligent driving of the 
offending vehicle ?

2 Whether the claimant is entitled to get any compensation and if yes, 
to what extent and by whom amongst the opposite parties, the said 
compensation amount will be payable ?

The claimant no. 1 examined herself as PW-1 and she also examined 

an  eye-witness  to  the  accident  as  PW-2  and  produced  a  number  of 

documents. Mother and unmarried sister of the deceased also examined 

themselves  as  witnesses.  Contesting  opposite  party,  insurer,  has  not 

examined any witness. 

I have heard arguments of both the parties, perused the materials on 

records very carefully and upon consideration of the same, the issues are 

decided as follows :-
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  ISSUES NO. 1 & 2

Both the issues are taken up together for discussions and decisions 

for the sake of convenience and brevity. 

Evidence of the claimant no. 1 is that the Tata Magic driven by her 

husband  was  knocked  down  by  the  Oil  Tanker  driven  in  a  rash  and 

negligent  manner.  Admittedly,  she  has  not  seen  the  accident  and  to 

corroborate  her  testimony she examined PW-2,  Sri  Dulal  Sonowal,  who 

claims to have seen the accident. Supporting the version of the claimant, 

he also deposed that the Oil Tanker was coming from the opposite direction 

and dashed the vehicle of the deceased and as a result he died on the spot. 

Soon after the accident police arrived along with some local persons to the 

place of accident and he gave the information to the family of the deceased 

about the accident. In cross-examination also he re-affirmed that he saw 

the accident, as he was behind the Tata Magic on his motorcycle. He saw 

the accident from the distance of about 10 to 15 feet. 

Other  two  claimants,  namely,  Smti  Lily  Gogoi,  mother  of  the 

deceased  and Smti  Jyoti  Gogoi,  unmarried  sister  of  the  deceased,  filed 

evidence-on-affidavit supporting the version of the claimant regarding the 

factum of the accident and the death of the deceased in the said accident 

involving the said vehicle. Both of them deposed that they were depending 

on the income of the deceased. The claimant no. 1, in support of her oral 

evidence, produced the Accident Information Report being Ex-1; PM Report 

Ex-2; certified copy of the FIR; Charge-sheet; MVI report, as Ex-3(i) to Ex-

3(x). In the accident information report, Oil Tanker bearing no. AS-23/G-

0691 has been shown as the offending vehicle and Chabua PS registered a 

case vide PS Case No. 33/10 u/s 279/338/304-A/427 IPC in this regard and 

after completion of investigation submitted charge-sheet against the driver 

of Oil Tanker. The FIR was lodged after two days of the accident and in the 

FIR,  the date,  time and manner  of  accident  has been clearly  spelt-out, 

including the number of the vehicle and the delay in lodging the FIR has 

been clearly explained. There is  no reason to suspect afterthought.  MVI 

report established that both the vehicles were damaged in the accident. 

The PM report, Ex-2, also confirmed that Depak Gogoi died in a road traffic 
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accident. The oral evidence of the claimant, coupled with evidence of the 

eye-witness,  and  the  documents  produced  by  her  established  that  the 

accident took place due to rash and negligent driving by the driver of the 

Oil Tanker no. AS-23/G-0691. 

PW-2, eye-witness, in his cross-examination admitted that there was 

head-on-collision of both the vehicles. But there is no evidence that the 

Tata Magic was at fault.  No rebuttal evidence has been adduced by the 

insurer to prove that there was contributory negligence. That the offending 

vehicle was insured with the opposite party, New India Assurance Co Ltd, 

has not been disputed. 

Since the claimants are the legal  representatives of the deceased, 

they are entitled to compensation. Now the pertinent question is how much 

compensation they are entitled to.

Claimants in the instant case are the wife, parents and unmarried 

sister  of  the deceased and,  as  such,  the age of  the  deceased is  to  be 

considered for computing loss of dependency. According to the claimant, 

her husband was a professional  driver and at the relevant time he was 

driving the Tata Magic and was drawing salary of Rs 6000/- per month. In 

support of her oral evidence she produced Ex-5, salary certificate, issued 

by the owner of the Tata Magic, where the monthly salary of the deceased 

was shown as Rs 6000/-. The claimant has not produced any age certificate 

of the deceased and according to her, he was aged about 26 years. In the 

PM Report also his age has been shown as 26 years and, therefore, he can 

safely  be  placed  in  the  age  group of  26-30  years  and  the  appropriate 

multiplier  is  ‘17’  as  per  Sarla  Verma  -Vs-  Delhi  Transport  Corporation 

reported in 2009 (2) TAC 677(SC). The deceased was a young man and he 

was maintaining a large family consisting of his wife, parents & unmarried 

sister, and his monthly income is assumed to be Rs 5000/-.

Since there is no evidence that his father was depending on him, the 

number  of  dependents  for  the  purpose  of  deduction  of  his  personal 

expenses of the deceased is assumed to be 3 in numbers. Thus, taking the 

above income of the deceased, annual loss of dependency, after deducting 

one-third,  i.e.  Rs  20000/-,  on  account  of  personal  expenses  of  the 
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deceased,  comes  to  Rs  40000/-. Claimants  certainly  incurred  some 

expenses for funeral etc and, as such, besides loss of dependency, they are 

entitled to some amount and also some amount of non-pecuniary damages 

for loss of consortium as the wife of the deceased is one of the claimants. 

Thus,  just  and  reasonable  compensation,  to  which  the  claimants  are 

entitled in the instant case is assessed as under :

Loss of dependency - 40000 x 17 .. Rs 6,80,000.00
Funeral expenses .. 20,000.00
Loss of estate : 5,000.00
Loss of consortium .. 20,000  .00  

                           Total .. Rs 7,25,000.00

             Accordingly, the issues are decided in favour of the claimants.

A W A R D

       Rs 7,25,000/- (Rupees Seven lakh twenty-five thousand) only is 

awarded  with  interest  @ 6% p.a.  from the  date  of  filing  of  the  claim 

petition,  i.e.  04.03.10,  till  payment.  The  opposite  party,  New  India 

Assurance Co Ltd, is directed to pay the award within one month from the 

date of order. The amount paid as no fault liability shall be adjusted. Out of 

the awarded amount a sum of Rs 1,00,000/- each shall be paid to mother 

and  unmarried  sister  of  the  deceased and Rs  3,00,000/-  shall  be fixed 

deposited in the name of  the wife  of  the deceased,  for  five years  in a 

nationalised bank situated in the home district of the claimant. 

 Given under my hand & seal of this Court on this 20th day of July 

2013.

(Paran Kumar Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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