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J  U  D  G  M  E  N  T

The  claimant,  Hussain  Ahmed,  sustained  injuries  in  a  road  traffic 

accident which occurred on 02.11.08 on the National Highway 44 at no. 20 

Lowairpowa, involving truck bearing registration no. AS-01/AC-7677, which 

was insured with the Oriental Insurance Co Ltd. 

According to the claimant, on the day of accident at about 8.00 AM 

he was proceeding towards Saha Stone Industries for taking some broken 

stones for his employer at Churaibari  in his motorcycle bearing no. TR-

02/B-5276 along with a pillion rider through National Highway 44 and when 

he arrived near Lowairpowa on the National Highway Assam-Agartola Road, 

the offending truck bearing no. AS-01/AC-7677 which was coming from the 



opposite  direction  and  driven  in  a  rash  and  negligent  manner  dashed 

against the motorcycle from the front side, as a result the claimant and the 

pillion rider thrown away on the side of the road. The pillion rider died on 

the  spot  and  the  claimant  sustained  grievous  injuries.  People  from the 

locality immediately brought him to Karimganj Civil Hospital, but due to his 

serious condition he was referred to Silchar Medical College Hospital. From 

Silchar he came to GMC Hospital and got himself admitted in GNRC Hospital 

on 03.11.08 and was discharged on 23.11.08 where his leg was operated 

upon. He continued treatment in GNRC Hospital for a long time even after 

discharge  from the  hospital.  He  referred  to  Popular  Nursing  Home and 

accordingly he went to Patna and treated there as an indoor patient. In 

Patna also surgery was performed on his injured leg and after coming back 

from Patna he also continued treatment in the GNRC Hospital and brain 

surgery was also done. He has spent substantial amount for his treatment. 

The owner of the truck denied most of the averments made by the 

claimant in the claim-petition and wanted strict proof. He also pleaded that 

the vehicle at the relevant time was insured with the Oriental Insurance Co 

Ltd and if any liability arises the insurance company is liable to indemnify 

him.

The Opposite Party No. 2, the driver of the offending vehicle, did not 

participate in the proceedings and case proceeded ex-parte against him. 

The insurer of the vehicle no. 3,  Oriental  Insurance Co Ltd, in its 

written statement, pleaded inter-alia that the case is bad for non-joinder of 

the  owner,  insurer  of  the  motorcycle.  The  insurer  also  denied  the 

involvement of the truck in the accident and declined to accept the liability 

if there was any violation of the terms and conditions of insurance policy or 

if the drivers did not have valid and effective driving licence.

On the basis of the pleadings, the following issues are framed for 

adjudication :-

1 Whether there was an accident on 02.11.08 at about 8 AM caused by 
vehicle No. AS-01/AC-7677 on No. 20 Lowairpowa on NH 44 due to rash 
and negligent driving of the truck by its driver ?
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2 Whether  the  claimant  sustained  severe  injuries  on  his  person 
including head injury due to the accident caused by vehicle No. AS-01/AC-
7677 (Truck) ?

3 Whether the claimant is entitled to get compensation and if so, to 
what extent and from who ?

4 To what other relief or reliefs, if any, the clamant is entitled to ?

In support of his claim, the claimant examined himself as PW-1 and 

he also examined one eye-witness as PW-2 and examined his father as PW-

3.  He also  examined a  doctor  as  PW-4,  who treated  him in  the  GNRC 

Hospital. He proved a large number of documents. The contesting opposite 

party did not adduce any evidence, in support of its case.

I  have  carefully  perused  the  entire  materials  brought  on  record, 

heard the submissions made by the learned counsels  appearing for  the 

claimant and decided the issues as under :-

ISSUE NOs. 1, 2, 3 & 4

All the four issues are taken up together for decisions and discussions 

for the sake of convenience and brevity.

Learned  Advocate  appearing for  the  insurance company submitted 

that  since  there  was  head-on-collision  between  the  truck  and  the 

motorcycle, it was a case of contributory negligence. He also disputed some 

cash-memos furnished by the claimant. 

Learned Advocate for the claimant on the other hand submitted that 

the accident took place due to sole negligence of the driver of the truck and 

in this  regard he has invited my attention to  the evidence of  one eye-

witness  examined  by  him.  He  also  stated  that  all  the  cash-memos  are 

genuine and there is no question of dispute regarding the cash-memos filed 

by the claimant. 

The factum of the accident involving the truck and the motorcycle 

and the injury sustained by the claimant in the said accident have not been 

disputed.  To  appreciate  the  rival  contention  regarding  the  contributory 

negligence I have very minutely gone through the evidence on record. The 

claimant  in  his  initial  statement  itself  has  stated  that  while  he  was 

proceeding with his motorcycle he saw the truck coming from the opposite 
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direction and seeing the truck coming towards him he moved to the side of 

the road, but the truck knocked him. Evidence of PW-2 also stated that the 

truck hit the motorcycle on the left side of the road, as a result of which he 

was thrown away. The accident occurred in front of rented house of PW-2, 

Abdul Hasib. He stated that while he was standing in front of his house he 

saw the motorcycle coming towards Loairpoa Tiniali and at that moment a 

truck bearing no. AS-01/Ac-7677 coming from the opposite direction in a 

high speed and turned towards right and knocked the motorcycle on the 

left side of the road, as a result of which the claimant and the pillion rider 

were thrown out. The pillion rider died and the claimant sustained grievous 

injuries.  He  along  with  other  persons  of  the  locality  took  him  to  the 

hospital. He has categorically stated that the accident took place due to 

rash  and  negligent  driving  by  the  driver  of  the  truck  and  it  hit  the 

motorcycle on the left side of the road. It was suggested to him during 

cross-examination  that  the  motorcycle  was  at  fault,  but  he  denied  the 

suggestion. Nothing could be brought out from the PW-1 & PW-2 in cross-

examination  to  prove  that  the  accident  took  place  due  to  contributory 

negligence and no rebuttal evidence has been adduced by the insurer in 

support  of  their  plea.  The  claimant  produced  the  accident  information 

report  as  Ex-1  which  confirmed  the  involvement  of  the  truck  and  the 

motorcycle in the accident and in this regard, Patharkuchi PS registered a 

case vide PS case no. 160/08 u/s 279/338/304-A IPC IPC. Obviously a case 

has been registered against the driver of the truck. The oral evidence of the 

claimant and the documents filed by him coupled with the evidence of eye-

witness  and  the  evidence  of  doctor,  it  has  been  established  that  the 

claimant  sustained  grievous  injuries  and  it  was  caused  due  to  sole 

negligence of the driver of the truck. That the said truck was duly insured 

with the Oriental Insurance Co Ltd, has not been disputed. 

In view of my discussions above, the claimant is certainly entitled to 

compensation from the insurer of the truck. There is nothing in the record 

to show that there was any violation of the terms and conditions by the 

owner and as such he is liable to be indemnified by the insurer. 

The  claimant  produced  cash-memos  and  vouchers  as  well  as 

discharge  certificate  as  Ex-2  to  Ex-356.  He  produced  the  discharge 

certificate of GMCH as Ex-3 and discharge certificates of GNRC Hospital, as 
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Ex-340, 341, 342, 343 & 344 and discharge certificate of Pupular Nursing 

Home, Patna as Ex-253. The discharge certificate reveals that he sustained 

grievous head injuries and there was fracture of left femur and he had to 

remain in the hospital for a long time. He was surgically operated upon on 

several  occasions,  for  fixation  and  removal  of  implants,  debribments  of 

infected wounds and in the Popular Nursing Home, there was removal of 

arthrofix. 

Dr Bijon Behari Roy, a consultant Neurosurgeon of GNRC Hospital, 

has  stated  that  the  claimant  was  admitted  in  the  hospital  on  several 

occasions and CT Scan reveals  right parietal  acute subdural  contusions. 

There  was  discharge  from right  ear  and  x-ray  revealed  fracture  of  left 

femur. His last visit was on 06.09.11 and he was on medication, although 

his  brain  condition  improved.  According  to  him,  the  claimant  sustained 

grievous injuries and he proved discharge certificates as Ex-340 to Ex-344 

of  GNRC Hospital.  In cross-examination he admitted that  there may be 

residual effect of head injury. But the residual effect could not be assessed 

without examining the claimant again. The doctor has not ruled out the 

disability effect (residual effect) but the percentage of the disability has not 

been assessed. Although the percentage of disability has not been assessed 

but the injuries sustained by him and the duration of treatment, it can be 

held with certainty that to some extent he became permanently disabled. 

The claimant spent more than Rs 10,00,000/- for his treatment but he filed 

cash-memos for Rs 6,15,555/-, say Rs 6,16,000/- and he is entitled to get 

this  amount  as  pecuniary  damages.  Considering  the  nature  of  injury 

sustained by him and duration of treatment, an amount of Rs 1,00,000/- is 

awarded  for  pain  and  suffering.  For  prolonged treatment  in  the  GMCH, 

GNRC  and  Popular  Nursing  Home,  Patna,  he  must  have  spent  a 

considerable amount and as such Rs 40000/- is awarded for hospitalization, 

cost of attendant, nursing, spl food etc. Rs 20,000/- is awarded for loss of 

amenities of life. For permanent disability he is entitled to Rs 50,000/- as 

non-pecuniary damages. According to the claimant, he was working in a 

private firm and was drawing salary of Rs 5000/- and he is aged about 25 

years which has not been controverted in cross-examination. However, the 

claimant has failed to show by documentary evidence that he was working 

in  a  private  firm.  Considering  the  evidence  on  record  and  age  of  the 

claimant, an amount of Rs 1,00,000/- is awarded for loss of income during 
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the period of treatment for two years. Thus, the total compensation comes 

as under :-  

                
Medical expenses : Rs 6,16,000.00
Pain and suffering : 1,00,000.00 
For permanent disability : 50,000.00
Loss of amenities of life : 20,000.00
Loss of income for two years : 1,00,000.00
Incidental expenses like hospitalisa-
Tin, Spl food, cost of attendant,
nursing etc. : 40,000  .00    

                                 Total   : Rs 9,26,000.00

A W A R D

Rs 9,26,000/-  (Rupees  Nine lakh twenty-six thousand) is  awarded 

with  interest  @ 6% p.a.  from the date  of  filing  the  claim petition,  i.e. 

18.09.09, till payment. The OP No. 3, Oriental Insurance Co, is directed to 

pay the award within one month from the date of order.

Given under my hand & seal of this Court on this 16th day of August 

2013.

Paran Kumar Phukan
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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