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2 Smti Bina Medhi
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− VS –

1 United India Insurance Co Ltd
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3 Md Safiqul Islam
(Driver of the above vehicle) ... Opp Parties

Advocate for the claimants : Mr Zafar Iqbal

Date of hearing argument : 28.05.13
Date of judgment : 25.07.13

J U D G M E N T

This  claim case has arisen out of  an accident  which occurred on 

19.09.10, involving vehicle bearing registration no. AS-25/C-0247 which 

was insured with the OP No. 1, United India Insurance Co Ltd.

According to the claimant no. 1, on the day of accident her husband, 

Late Deepak Medhi, was proceeding towards Christanbasti from the side of 

Ulubari as an occupant of the Maruti van bearing registration no. AS-01/C-

3273 and when the vehicle arrived near Walford on the GS Road, suddenly 

the Tata Sumo bearing registration no. AS-25/C-0247 which was coming 

from the side of Khanapara and proceeding towards Paltanbazar knocked 

down  the  Maruti  van,  as  a  result  of  which  Deepak  Medhi  sustained 

grievous injuries and succumbed on the same day. He was aged about 40 

years at that time and he was earning Rs 12000/- per month from his 
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grocery shop. He was the only earning member of the family consisting of 

his wife, mother and two brothers.

The  case  proceeded  ex-parte  as  none  of  the  opposite  parties 

contested the claim. The insurer of the vehicle, United India Insurance Co 

Ltd  even  deposited  the  interim  relief  of  Rs  50,000/-.  But  no  written 

statement has been filed. However, the claimant was cross-examined by 

the insurer. 

The claimant no. 1, Smti Kabita Medhi, examined herself as PW-1 

and  she  produced  a  number  of  documents  such  as,  Ex-1,  accident 

information,  PM  Report  as  Ex-2  and  trade  licence  as  Ex-3.  She  also 

examined one eye-witness to the accident as PW-2.

DECISIONS AND REASONS THEREOF

Evidence of the claimant is that the Maruti van in which her husband 

was an occupant arrived near Walford, the offending Tata Sumo coming 

from the side of Khanapara knocked the Maruti van, as a result of which 

her husband sustained grievous injuries and succumbed on the same day. 

Admittedly she has not seen the accident and in support of her evidence 

she examined PW-2, Rakib Daimary, an eye-witness to the accident, who 

claims to have traveled in the Maruti van as an occupant. He also deposed 

that  the  Maruti  van was knocked by the Tata Sumo coming from the 

opposite  direction near  Walford which resulted in the death of  Deepak 

Medhi.

In the GS Road there is a road divider in the middle of the road with 

gaps in some of the places to facilitate movement of vehicles from right 

side to the left and vice versa. In this case admittedly the Maruti van was 

proceeding  towards  the  side  of  Dispur.  The  claimant  in  her  cross-

examination admitted that the Maruti van turned towards the right side to 

go to Kacharibasti,  the Tata Sumo which was coming from the side of 

Khanapara knocked the Maruit van. The eye-witness, PW-2 also admitted 

in cross-examination that the Maruti van after crossing the divider was 

tying to enter into Kacharibasti and at that moment the Tata Sumo hit 

their vehicle. He admitted in cross-examination that the Tata Sumo was 
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coming in its own side. PW-2 in cross-examination also stated that the 

Maruti van was hit by the Tata Sumo in the middle part. On scrutiny of the 

evidence of PW-1 and PW-2, I have found that the Maruti van was trying 

to enter into Kacharibasti after crossing the divider and at that moment 

the Tata Sumo which was coming from the side of Khanapara knocked the 

Maruti van in the middle portion. The manner of the accident itself shows 

that  both  the  vehicles  were  equally  responsible  for  the  accident.  The 

driver of the Maruti van should have ensured before crossing the divider 

that there was no movement of the vehicle on that side. But he failed to 

exercise the due care and caution while crossing the divider.  The Tata 

Sumo was also driven at an excessive speed, as a result of which the 

driver  could  not  control  the  vehicle  and  it  dashed  against  the  middle 

portion of the Maruti van. The manner in which the accident took place 

established that it was a case of contributory negligence of the drivers of 

both the vehicles to the extent of 50:50.

In the instance case, the owner, insurer of the Maruti van have not 

been impleaded. Since the deceased was an occupant of the vehicle his 

legal representatives are liable to be compensated by the owner, insurer 

of the vehicle which has been impleaded in the case. It is now established 

principle that, in case of composite negligence, where death or injury is 

caused to a third party as a result of negligence of two or more person, 

both the wrongdoers are jointly and severally liable for payment of entire 

compensation and in such case the claimant has the choice of proceeding, 

either  against  all  or  any  of  the  wrong  doers.  In  case  of  composite 

negligence,  neither  the  claimant  is  required  to  establish  the  extent  of 

responsibility  of  each wrong doer  separately,  nor  the  tribunal  need  to 

determine the extent of liability of each wrongdoer separately. 

 
        Hon'ble Apex Court in T.O. Anthony -Vs- Karvarnan & ors 2008 (3) 

SCC  Pg.  748,  had  the  occasion  to  deal  with  the  terms  of  composite 

negligence and contributory negligence, where the Apex court observed 

thus-,   “Composite negligence refers to the negligence on the part of two  

or more persons. Where a person is injured as a result of negligence on  

the part of two or more wrongdoer, it is said that the person was injured  

on account of composite negligence of those wrongdoers. In such a case  
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wrongdoer is  jointly  and severally  liable to the injured for  payment of  

entire damages and the injured has the choice of proceeding against all or  

any of  them. In  such a case injured need not establish  the extent  of  

responsibility  of  each wrongdoer  separately  nor is  it  necessary for  the  

court to determine to the extent of liability for each wrongdoer separately.  

On  the  other  hand  where  a  person  suffers  injury  partly  due  to  the  

negligence on the part of the another person or persons, and partly as a  

result  of  his  own  negligence,  then  the  negligence  on  the  part  of  the  

injured which contributed to the accident is referred to as his contributory  

negligence. Where the injured is guilty of some negligence his claim for  

damaged is not defeated merely by reason of negligence on his part but  

damages  recoverable  by  him  in  respect  of  injuries  stands  reduced  in  

proportion to his contributory negligence.”

 
So, in case of composite negligence claimant cannot be blamed for 

seeking compensation only from one vehicle. In this case claimant has 

claimed compensation from the Tata Sumo only and in view of the settled 

proposition she is entitled to be compensated by the owner/insurer of the 

said vehicle.

According to the claimant, her husband was a grocery shop owner 

and he was earning Rs 12,000/- per month. The shop house was taken on 

rented basis and after death of her husband they have closed the shop. In 

support of her oral evidence she produced Ex-3, trade licence issued by 

Guwahati Municipal Corporation. But it appears that trade licence was not 

renewed after 2008 and as such it cannot be held with certainty that the 

deceased  was  maintaining  his  family  with  the  income  from  his  shop. 

However,  considering  the  evidence  in  its  entirety  the  income  of  the 

deceased is assumed to be Rs 6000/-per month. He was aged about 40 

years. But no age certificate has been filed and I have to consider the age 

mentioned in the PM Report, where the age has been shown as 40 years 

and he can safely be placed in the age group of 41-45 years and the 

appropriate  multiplier  is  ‘14’  as  per  Sarla  Verma  &  others  –Vs-  Delhi 

Transport Corporation & Anr, reported in 2009 TAC 121(SC).

Although  the  number  of  the  claimants  are  4  but  the  claimant 

admitted in cross-examination that her brother-in-law, Dhaneswar Medhi, 
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is  doing  business  now  a  days  and  as  such  he  is  not  entitled  to  be 

compensated as he was not dependent on the deceased. The evidence of 

the claimant is that the other brother-in-law is without any employment 

and they are living together in a joint family. Considering the number of 

the dependents, one-third of the income of the deceased, on account of 

personal expenses is to be deducted. 

Thus,  taking  the  above  income  of  the  deceased,  annual  loss  of 

dependency, after deducting one-third of the income, i.e. 24,000/-, comes 

to Rs 48000/-. Claimant certainly incurred some expenses for funeral etc, 

and as such, besides loss of dependency, the claimants are entitled to 

some amount, on account of funeral expenses. Thus, just and reasonable 

compensation to which the claimant is entitled is assessed as under :-

              
Loss of dependency - 48000 X 14 .. Rs 6,72,000.00
Funeral expenses .. 20,000.00
Loss of estate .. 10,000.00
Loss of consortium .. 50,000  .00  

                           Total .. Rs 7,52,750.00 

The amount is rounded off to Rs 7,53,000/-

A W A R D

        Rs 7,53,000/- (Rupees Seven lakh fifty-three thousand) is awarded 

with interest @ 6% pa from the date of filing of the claim petition, i.e. 

10.11.10, till payment. The opposite party no. 1, United India Insurance 

Co Ltd, is directed to pay the award within one month from the date of 

order. Out of the awarded amount a sum of Rs 3,00,000/- is to be kept in 

fixed deposit in the name of the wife of the deceased for a period of three 

years and a sum of Rs 2,00,000/- be paid to the mother of the deceased 

and the balance amount is to be paid to the wife of the deceased.

Given under my hand & seal of this Court on this 25th day of July 

2013.

(Paran Kumar Phukan)
Member

Motor Accident Claims Tribunal
Kamrup, Guwahati
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