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J  U  D  G  M  E  N  T

The facts of the case in brief are that on 05.03.07 at about 1.30 PM 

when the claimant, Baputi Das, was proceeding on foot towards his house 

at Jaypur, Kharguli, on the left side of the road near Kharguli, he was hit by 

the offending vehicle bearing no. AS-01/Z-9751, as a result of which he 

sustained  grievous  injuries  and  was  immediately  admitted  to  Barthakur 

Clinic & Hospital. Due to his serious condition he was admitted to Nemcare 

Hospital, Bhangagarh, Guwahati. He claims to have spent Rs 1,00,000/- for 

his treatment. 

The opposite parties no. 1 & 2, owner and driver of the offending 

vehicle did not take part in the proceeding and as such, the case proceeded 

ex-parte against them.

The  OP  No.  3,  National  Insurance  Company  Ltd,  in  its  written 
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statement,  denied most  of  the  averments  made by the claimant  in the 

petition and also denied the involvement of the vehicle in the accident. The 

company declined to accept the liability if there was any violation of policy 

conditions or if the driver did not have valid and effective driving licence at 

the time of accident. 

On the basis of pleadings of the parties, the following issues were 

framed for adjudication :-

1 Whether claimant/injured,  Sri Baputi Das, sustained injuries in the 
alleged road accident dated 05.03.07 involving vehicle no. AS-01/Z-
9751 and whether the said accident took place due to the rash and 
negligent driving of the driver of the offending vehicle ?

2 Whether the claimant is entitled to get any compensation and if yes, 
to  what  extent  and  by  whom  amongst  the  opposite  parties,  the  said 
compensation amount will be payable ?

During enquiry, the claimant examined himself as PW-1 and proved 

some documents.  The contesting opposite  party,  insurer,  examined two 

witnesses in support of their case.

I have heard arguments and carefully perused the entire materials 

brought  on  record  and  have  given  my  thoughtful  consideration  to  the 

submissions made by the learned counsels for the parties. My findings on 

the above issues are as follows :-

ISSUES NO. 1 & 2

Both the issues are taken up together for discussions and decisions 

for the sake of convenience and brevity.

Evidence of the claimant is that while he was walking towards his 

house at Joypur, Kharguli, on the let side of the road, the offending pickup-

van bearing registration no. AS-01/Z-9751, driven in a rash and negligent 

manner,  knocked him down, as a result of which he sustained grievous 

injuries  and  was  immediately  taken  to  Barthakur  Clinic  &  Hospital  and 

thereafter  to  Nemcare  Hospital.  He  also  took  treatment  in  the  GMC 

Hospital. In support of his evidence, he produced the accident information 

report, being Ex-1; discharge certificate of Barthakur Clinic & Hospital as 

Ex-2; discharge certificate of Nemcare Hospital as Ex-3; OPD slip of GMCH 
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as Ex-4; CT Scan report as Ex-5; and bills and vouchers as Ex-6. He has 

categorically stated that the accident took place due to rash and negligent 

driving by the driver of vehicle no. AS-01/Z-9751.  In cross-examination 

also he re-affirmed that the pickup-van was caught by the public and he 

denied the suggestion that he was not at fault. The accident information 

report, Ex-1, shows that the pickup-van was involved in the accident and 

the claimant sustained injuries in the said accident. The oral evidence of 

the claimant, coupled with the accident information report and treatment 

documents, established that he sustained injuries in the accident which was 

caused due to sole negligence of the driver of the offending pickup-van. 

That the vehicle was insured with the opposite party, National Insurance Co 

Ltd, has not been disputed. 

Now the pertinent question is how much compensation the claimant is 

entitled to.

The  Insurance  Investigator  has  been  examined  as  DW-1.  His 

evidence is that on physical verification of the driving licence he found that 

the same was not issued in the name of Pran Krishna Sarkar and he has 

verified this with the DTO, Kamrup. He produced the intimation letter, as 

Ex-A, written to him by the DTO, Kamrup, in this regard, along with the 

report  of  the  DTO,  Kamrup,  as  Ex-A(1),  in  respect  of  the  DL  No. 

2111/2000/K.  The  insurer  also  examined  DW-2,  Daisy  Goswami,  Asstt 

Manager  of  the  insurance  company.  She  also  deposed  that  the  driving 

licence was not issued in the name of Pran Krishna Sarkar, driver of the 

pickup-van, and the said driving licence was issued in the name of one Shri 

Monojit Kishor Roy. She also relied on the report of investigator and the 

letter of the DTO, Kamrup, to prove that the driving licence was not issued 

in the name of Pran Krishna Sarkar. Her evidence is that for violation of 

policy condition, the insurer is not liable to pay compensation. In cross-

examination she admitted that she has seen the copy of the driving licence 

which was given by the driver and found the same was issued in his name. 

The insurance company has not examined any official witness of the DTO, 

Kamrup,  and  the  DL  Register  was  also  not  produced.  There  is  also  no 

evidence that DW-1 made any effort to produce the original copy of the 

driving licence.
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The Learned Advocate appearing for the claimant submitted that the 

insurance company has not been able to prove willful violation of the policy 

conditions by the insured / owner. The copy of the licence was shown to 

the DW-2 by the driver and it was found that it was issued in his name. It 

would be relevant to refer to the views of the Hon’ble Apex Court and of 

the Hon’ble Gauhati High Court in this regard. In a case of United India 

Insurance Co Ltd –Vs- Lehru & ors AIR 2003 SC 1292, it has been held as 

under :- 

“It must be established by the Insurance Company that the breach is 

on the part of the insured. Unless the insured is at fault and is guilty of a 

breach of the condition, the insurer cannot escape from the obligation to 

indemnify the insured.  It  was also observed that  when the insured has 

done everything within his power inasmuch as he has engaged the licensed 

driver and has placed the vehicle in his charge with the express or implied 

mandate to drive himself, it cannot be said that the insured is guilty of any 

breach.” (Para 13)

“……….. In spite of above enunciation of law the Insurance Company 

still continue to disclaim liability on the ground that the licnece was fake. In 

the case of New India Assurance Co, Shimla V. Kamla and others reported 

in 2001 (4) SCC 342 the question was whether by virtue of Section 149 2)

(a)(ii) an Insurance Company could avoid liability if it is proved that the 

driving licence was fake. This Court considered, in detail, Section 149 of the 

Motor  Vehicles  Act,  1988 and held that the insurer  has to pay to  third 

parties on account of the fact that a policy of insurance has been issued in 

respect of the vehicle. It is held that the insurer may be entitled to recover 

such sum from the insured if the insurer was not otherwise liable to pay 

such  sum  to  the  insured  by  virtue  of  the  contract  of  insurance.  The 

question as to whether or not the insured would be protected if he had 

made all enquiries was left open. However, this point has been squarely 

dealt with in Skandia’s and Sohan Lal Passi’s case (supra)”. (AIR 2001 SC 

1419 : 2001 AIR SCW 1340; AIR 1987 SC 1184 and AIR 1996 SC 2627 : 

1996 AIR SCW 3271) (Para 16).

“………. When an owner is hiring a driver he will  therefore have to 

check whether the driver has a driving licence. If the driver produces a 
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driving licence which on the face of  it  looks  genuine,  the owner is  not 

expected  to  find  out  whether  the  licence  has  in  fact  been issued  by  a 

competent authority or not. The owner would then taken the test of the 

driver. If he finds that the driver is competent to drive the vehicle, he will 

hire the driver. We find it rather strange that Insurance Companies expect 

owners  to  make  enquiries  with  RTO’s,  which  are  spread  all  over  the 

country, whether the driving licence shown to them is valid or not. Thus 

where the owner has satisfied himself that the driver has a licence and is 

driving competently there would be no breach of Section 149(2)(a)(ii). The 

Insurance Company would not then be absolved of liability. If it ultimately 

turns out that the licence was fake the Insurance Company would continue 

to remain liable unless they prove that the owner / insured was aware or 

had noticed that the licence was fake and still  permitted that person to 

drive. More importantly even in such a case the Insurance Company would 

remain liable to the innocent third party, but it may be able to recover from 

the insured. This is the law which has been laid down in Skandia’s Sohan 

Lal  Passi’s  and  Kamla’s  case.  We are  in  full  agreement  with  the  views 

expressed therein and see no reason to take a different view. AIR 1987 SC 

1184, AIR 1996 SC 2627 : 1996 AIR SCW 3271 and AIR 2001 SC 1419 : 

2001 AIR SCW 1340” (Para 20).

Exactly  similar  in  the situation  in  the case,  the  owner  must  have 

allowed the driver after going through the licence produced before him. The 

owner is not expected to verify whether the driving licence was valid and 

find out whether it was in fact being issued by a competent authority or 

not. In view of the decisions rendered by the Hon’ble Supreme Court and 

the Hon’ble  Gauhati  High Court,  the owner cannot  be saddled with  the 

liability  and  it  cannot  be  held  that  there  was  willful  violation  of  policy 

conditions by him and as such the insurer cannot be absolved from the 

liability to indemnify the owner.

The claimant produced cash-memos and vouchers for Rs 45,253/-, 

say  Rs  45,000/-  and  he  is  entitled  to  get  this  amount  as  pecuniary 

damages. He produced the discharge certificate of Nemcare Hospital, Ex-3, 

which shows that he was admitted into the hospital on 07.03.07 and was 

discharged on 12.03.07 for sustaining head injury following a road traffic 

accident on 06.03.07. The CT Scan report, as Ex-5(1), shows that there 
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was scalp haematoma & swelling in left fronto-parietal and occipital region. 

The claimant sustained serious injury in the accident and he had to remain 

in the hospital for 6 days. Considering the nature of injuries and duration of 

treatment, an amount of Rs 10,000/- is awarded for pain and suffering. The 

claimant was a businessman, aged about 30 years and according to him, he 

was earning about Rs 6000/- per month. He must have suffered loss of 

income at least for two months due to the injuries sustained by him and as 

such he is entitled to be compensated for loss of income during the period 

of treatment. Considering the totality of the evidence on record, an amount 

of Rs 10,000/- is awarded for two months. Thus, the total compensation 

comes as under :-

  
Medical expenses .. Rs 45,000.00
Pain and suffering ..  10,000.00
Loss of income for 2 months .. 10,000  .00  

                           Total .. Rs  65,000.00

A W A R D

       Rs 65,000/- (Rupees sixty-five thousand) only is awarded with interest 

@ 6% p.a.  from the date of  filing  the claim petition,  i.e.  17.12.07,  till 

payment. The OP No. 3, National Insurance Co Ltd, is directed to pay the 

award within 30 days from the date of order.

Given under my hand & seal of this Court on this 23rd day of August 

2013.

(Paran Kumar Phukan)
Member

MACT, Kamrup, Guwahati
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