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IN THE COURT OF SPECIAL JUDGE, ASSAM, GUWAHATI

Present : Md. Mazed Ali, AJS,
                Special Judge, Assam, 
                Guwahati.

SPECIAL CASE NO. 12/2006

STATE OF ASSAM
VS.

1. Dr. Atul Ch. Patowary
2. Dr. Amrit Kr. Baruah. 

..........................Accused Persons
 

Date of hearing : 30.06.2009, 31.07.2009,  23.08.2009,  6.102009, 
3.11.2009,       30.11.2009, 27.01.2010, 24.02.2010, 23.4.2010, 3.9.2010, 

   12.10.2011, 17.01.2012, 16.03.2012, 19.05.2012, 
               2.07.2012, 13.07.2012, 23.08.2012, 20.10.2012, 

   23.11.2012, 9.01.2013, 21.01.2013, 
     

Date of statement of accused : 12.09.2012

Date of argument : 11.02.2013
    
Date of Judgment : 13.02.2013

Result :            Imprisonment for life.

Advocate for prosecution : Sri Ranjan  Kr. Bharali
 Ld. Special P.P. for the State of Assam.
 Sri Dhrupad  Kashyap Das
 Ld. Addl. Special P.P. for the State of Assam

Advocates for defence :      Sri Bijan Mahajan
Sri Neelotpal Deka 
Learned Advocates.

J  U  D  G  M  E N T

1.  The prosecution case as unfolded at the trial is that 
on 25.07.1989 while Sri Prafulla Kr. Mahanta was serving 
as Chief Minister of Assam a cabinet decision was taken to 
purchase  Cathlab  Machine  recommended  by  expert 
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committee  for  installation  at  Gauhati  Medical  College 
Hospital  and one purchase board was constituted under 
the chairmanship of the then Director Medical  Education 
accused  Dr.  Atul  Ch.  Patowary  to  purchase  the  cathlab 
machine from recognised firm. The said cabinet meeting 
also approved the conditions of sale and after sale service 
given by the Law Minister directing then Director Medical 
Education accused Dr.  Atul  Ch. Patowary to take up the 
necessary  measures.  Thereafter   accused  Dr.  Atul  Ch. 

Patowary  and  accused  Dr.  Amrit  Kr.  Baruah  who  Medical 

College Hospital during the period from 1989 to 1991 made a 

criminal conspiracy with co-accused Debendar  Kr. Dogra and 

Lakhibir  Singh  Choudhury  representatives  of  supplying  firm 

M/S M.P.  Unimegna Tech Ltd.  Kolkata/Bhopal  defr  aud the 

State  of  Assam to  the  tune  of  Rs.  2,36,20,871/-  meant  for 

installation  of  cathlab  machine  manufactured  by  Tosiba 

Company,  Japan.  In  the cabinet  decision it  was specifically 

mentioned that  to  ensure the after  sale  service and proper 

functioning of the cathlab machine the supplier was to furnish 

bank guarantee of the amount equivalent to the cost of cathlab 

machine. The Director Medical Education accused Dr. Atul Ch. 

Patowary  in  pursuance  to  the  conspiracy  with  the 

representatives of supplying firm deleting the bank Guarantee 

clause from the agreement executed it on behalf of the Govt of 

Assam  with  the  representatives  of  supplying  firm  on 

exonerated the supplying firm from their liability to install the 

cathlab machine on turn key basis and to function properly 

during the warranty period.  As a result of the misconduct of 

those two accused persons the Govt.  had incurred financial 

loss of Rs. 2,36,20,871/-. and compelled it to refer the matter 

to the Superintendent of Police of Vigilance & Anti Corruption, 

Assam,  Guwahati  and  after  making  the  enquiry  RE  No. 

51(4)2003 by Sri R. V. Singh Dy. Superintendent of Police a 

formal ejahar was lodged which was registered as ACB PS 
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Case No. 22/2003 u/s 120(B)/420/406/409 IPC r/w Sec. 13(2) 

PC  Act  1988  against  the  accused  person.  In  course  of 

investigation of the case incriminating documents were seized 

and statement of witnesses were recorded. On completion of 

investigation accused Dr. Atul Ch. Patowary the then Director 

Medical Education Govt. of Assam, Dr. Amrit Kr. Baruah the 

then Principal and HOD Cardiology Deptt, GMCH, Debendar 

Kr. Dogra and Lakhibir Singh Choudhury both representatives 

of M/S M.P. Uni Megna  Tech Ltd. Kolkata/Bhopal to face the 

trial  u/s 120(B)/420/406/418 IPC r/w Sec.  13(i)(d)(ii)  PC Act 

1988. In pre-trial  stage accused  Debendar  Kr.  Dogra and 

Lakhibir  Singh Choudhury were declared absconder as they 

were not found in their given address. Accused Dr. Atul Ch. 

Patowary and Dr. Amrit Kr. Baruah appeared before the court 

and  pleaded  not  guilty  in  reply  to  the  charge  u/s 

120(B)/420/406/418 IPC r/w Sec. 13(2) PC Act. 

2.  In order to prove the case the prosecution has examined 

altogether  25  witnesses  including  one  commission  witness. 

Statement of  accused persons is also recorded u/s 313 Cr. 

P.C.  and in  support  of  the defence plea six  DWs including 

accused Dr. Atul Ch. Patowary and Dr. Amrit Kr. Baruah are 

examined. 

3.     POINTS FOR DETERMINATION 
(i) Whether  accused  Dr.  Atul  Ch.  Patowary  the  then 

Director Medical Education and Dr. Amrit Kr. Baruah the then 

Principal and HOD Cardiology Department GMCH during the 

period from 1989 to 1991 entered into a criminal conspiracy 

with  co-accused  Debendar   Kr.  Dogra  and  Lakhibir  Singh 

Choudhury  representatives  of  supplying  firm  M/S  M.P.  Uni 

Megna Tech Ltd.  to  cause demage of  public  money to the 

tune of Rs. 2,36,20,871/- which is punishable u/s 120(B) within 

my cognizance. 
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(ii) Whether the said two accused persons while performing 

their duties as stated above who were entrusted with or had 

dominion  over  Rs.  2,36,20,871/-  meant  for  purchasing  the 

cathlab machine committed criminal breach of trust in respect 

of that amount which is punishable u/s 409 IPC.

(iii) Whether the said two accused persons while performing 

their duties as stated above cheated the State of Assam by 

dishonestly inducing it to deliver a sum of Rs. 2,36,20,871/- to 

M/s M.P. Uni Megna Tech Ltd. which is punishable u/s 420 

IPC. 

(iv) Whether the said two accused persons while discharging 

their  duties  as  stated  above  deleting  the  bank  guarantee 

clause in the agreement dtd. 06.10.1989 between first party 

M/S M.P.  Uni  Megna Tech Ltd.  and second party  Govt.  of 

Assam represented  by Director  Medical  Education  accused 

Dr. Atul Ch. Patowary for the purpose of installation of cathlab 

machine (Cardio Catheterization Angiography Haemodynamic 

System,  Tosiba's  Angiorex,  Model  No.  234-A)  cheated  the 

Govt.  with  the  knowledge  that  they  would  thereby  cause 

wrongful  loss  to  the  State  of  Assam whose  interest  in  the 

transaction to which the cheating relates they were bound by 

law to protect which is punishable u/s 418 IPC.

(v) Whether the said two accused persons while discharging 

their duties as during the period stated above committed the 

offence of  criminal  misconduct  by abusing their  position as 

such  public  servant  for  obtaining  pecuniary  advantage  for 

themselves or for the others which is punishable u/s 13(I)(d) 

PC Act.

4. REASONS FOR DECISION 
 I have heard the Ld. Special P. P. as well as Ld. defence 

advocate and compared their submission with the material on 

record.  PW-1  Sri  Rajvir  Singh  Dy.  Superintendent  of  Police 

ACB PS is the complainant of the case, PW-2 Sri Jitendrajit 

Das Inspector of Police ACB PS, PW-3 Sri Karuna Kanta Dutta 
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Dy. Superintendent of Police ACB PS, PW-19 Sri Guru Prasad 

Choudhury Dy. Superintendent of Police ACB PS and PW-20 

Sri Hazrat Ali Inspector of Police ACB PS are the Investigating 

Officers of the case. PW4 Sri Prafulla Ch. Hazarika UDA, PW-5 

Sri  Nanda  Bahadur  Tapa,  PW-7  Aswini  Kr.  Sarma  are  the 

officials  of  Director  Medical   Education  Office.  PW-6  Sri 

Kuldip Kr. Saikia is Dy. Superintendent of GMCH, PW-8 Sri B. 

K.  Gogoi  is  Professor  and  HOD  of  Department  of 

Cardiotharacic  GMCH,  PW-9  Sri  A.  K.  Bhattacharjee  is 

Professor  of  Cardiology  Department GMCH, PW-10 Sri  P.K. 

Knowar, PW-13 Dr. Mrs. Dipali Dutta and PW-18 Dr. Atul Ch. 

Baruah  are  Directors  of  Medical  Education  Assam. 

Commission witness Dr. D.P. Phukan, PW-11 Colnel Benudhar 

Borgohain  and  PW-14  Pradip  Kr.  Singh  are  the 

Superintendents of GMCH. PW-12 Sri Prabat Ch. Goswami is 

Finance  &  Accounts  Officer  of  DME  office.  PW-15  Dr.  T. 

Rahman Borbora is Professor of Radiology GMCH. PW-16 Sri 

Kamal Narayan Choudhury is the senior advocate of Gauhati 

High Court. PW-17 Sri Kalayan Dutta is Dy. Director of Health 

Deptt. Govt. of Assam. PW-21 Sri Ramen Baruah is the Sub-

Divisional Judicial Magistrate, Guwahati.  PW-22 Sri Joy Ch. 

Goswami  is  the  sanctioning  authority.  PW-23  Sri  Surendra 

Mohan Deka is Legal Remembrancer Govt. of Assam and PW-

24 Md. Abdul Haque is Secretary Legislative Department, Govt 

of  Assam.  DW-1  Sri  Prafulla  Kumar Mahanta  is  the  former 

Chief Minister of State of Assam, DW-2 Sri Chandra Mohan 

Patowary is the former Health Minister Govt. of Assam, DW-3 

Sri Kameswar Laskar is Jt. Secretary Legislative Department 

Govt  of  Assam,  DW-4  Sri  Chandra  Kt.  Das  is  Secretary  of 

Health and Family Welfare Department, Govt. of Assam, DW-

5 Dr. Atul Ch. Patowary and DW-6 Dr. Amrit Kr. Baruah are 

the accused persons of the case.  

5.  According to PW-1 Rajbir Singh on 08.08.2003 who was 

in the Vigilance & Anti Corruption Deptt. in the capacity of DSP 
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laid the ejahar vide Ext. No.1 on the allegation of irregularity 

and  misappropriation  of  money  in  the  purchase  of  cathlab 

machine  of  Gauhati  Medical  College  Hospital  by  the 

authorities, upon which a regular enquiry being No. 51(4)2003 

was conducted  by him and on the basis of the outcome of the 

said regular enquiry he lodged the ejahar under Ext. 1. On the 

basis of the ejahar ACB PS Case No. 22/03 was registered u/s 

120(B).420/406.409 IPC r/w sec. 13(1)(c)(d) of P.C. Act and 

the case was entrusted to Mr. G.P. Choudhury, the then DSP 

of Vigilance and Anti-corruption, who took up the investigation 

and recorded his statement. During investigation I/O seized as 

many as eight numbers of documents in his presence.

6.  PW-2 Jitendrajit Das has stated that the I/O of the case 

seized as many as 8 Nos of documents in his presence. Ext. 2 

is  the  seizure  list  and  from  Ext.  3  to  Ext.  10  are  those 

documents. (1) Proceeding  of the meeting of the purchased 

board for Director of Medical Education, Planning & Research 

Assam held on 6.1.1989 in connection with approval of some 

sophisticated equipments for Medical Colleges in Assam (Ext. 

3).  (2)  Quotation  submitted  by  MP  Uni  Magna  Tech  Ltd. 

regarding  supply  of  Toshiba  Angiorex  Model  No.  205A. 

Toshiba  Angiorex  Model  No.  206A and others  (Ext.  4),  (3) 

Quotation submitted by Siemens regarding supply of cathlab 

machine   (Ext.  5)  ,  (4)  Quotation  submitted  by  Philips 

reagarding supply of Cardio-catheterisation and Angiography 

Haemodynamic  System,  Echoocardiogram  System, 

Shadowless Ceiling Light and others. (Ext -6), (5) Quotation 

submitted  by  Blue  Star  regarding  supply  of  Cardio-

catheterisation  and  Angiography  Haemodynamic  system, 

Echoocardiogram  system,  Shadowless  Ceiling  Light  and 

others  (Ext.7),  (6)  Quotation  submitted  by  Chemito 

Instruments  Pvt.  Ltd.  regarding  supply  of  Video  Tape 

Recorder,  Cine Projector,  High Pressure Injector,  Automatic 

Cine  Film  Processor  and  others  (Ext.8),  (7)  Quotation 
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submitted  by  IGE  (India)  Ltd  regarding  supply  of  Cardiac 

Cathlab,  Ultrasound,  Radio  Theraphy   etc.  (Ext.9)  and  (8) 

Receipt challan of documents (Ext. 10). 

7.  PW-3  Sri  Karuna  Kt.  Dutta  is  the  seizure  witness  of 

those 10 documents I/O further seized one file vide the Ext. 11 

and obtained his signature under Ext. 11(3). Ext. 12 is the said 

file. 

8.  PW-4  Sri  Prafulla  Ch.  Hazarika  has  stated  that  on 

11.09.2003 while he was working in the office of the Director 

of  Medical  Education  (DME)  as  UDA  the  I/O  of  the  case 

seized one document on being produced by him vide Ext. 11 

and Ext. 12 is the said file. On 21.08.2003 the I/O of the case 

further seized as many as 7 documents on being produced by 

him vide Ext. 13. From Exts. 14 to 20  are those documents 

consisting of statement, Register  and files. Ext.  18 contains 

three  files.  Ext.  17  contained  letter  from  DME,  Assam, 

Kahilipara,  Guwahati  to  the  Secretary  Legislative  Deptt 

enclosed with another letter  No. 5122 dtd.  23.08.1989 from 

Director of Medical Education to senior Govt Advocate, Govt 

of  Assam,  Gauhati  High  Court  enclosed  with  a  draft  of 

registered contract deed in five pages were seized from him 

by the I/O.  Ext.  17 (1)  is  the letter  from DME to Secretary 

Legislative Deptt. and Ext. 17(2) is the signature of Dr. Atul 

Ch.  Patowary.  Ext.  17(3)  is  the  letter  from  DME  to  Sr. 

Advocate, Govt. of Assam, Gauhati High Court. Ext. 17(4) is 

the signature of Dr. A.C. Patowary. Ext. 17(5) is the letter from 

the then DME, Assam. Ext. 17(6) is the signature of Dr. A.C. 

Patowary  the  then  DME,  Assam.  Ext.  17(7)  is  the  draft 

contract bill. Ext. 17(8) is the signature of Dr. A.C. Patowary 

the then DME, Assam. He worked with Dr. A.C. Patowary from 

1987 till his retirement.

9.  According to PW-5 Nanda Bahadur Thapa while he was 

serving as  Superintendent in the office of the DME  the I/O of 

the case seized as many as 7 documents. Ext. 14 to 20 are 
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those  documents.  (1)  Comparative  statement  in  original  of 

cathlab machine, (2) one bound register containing proceeding 

of  the technical  committee meeting for  purchase of  cathlab 

machine in GMCH, (3) deed of agreement in original, (4) one 

file vide No. MED/PB/9/88/Pt regarding approval of purchase 

equipments etc. for Medical College Hospitals from page 1 to 

25  and  note  sheets  papers  24  Nos.,  (5)  one  file  vide  No. 

DME/2/267/80  for  purchase  of  cathlab  machine  in  GMCH 

page from 1 to 417 and note sheets 79 Nos. (6) one file vide 

No.  DME/2/267/80  Pt.  regarding  installation  of  cathlab 

machine in GMCH page from 1 to 35 and one note sheets and 

(7) one file No. DME/75/97 matter relating to cathlab machine, 

GMCH page from 1 to 10 and one note sheet. 

10.  PW-6 Kuldip Kr. Saikia has stated that on 2.4.01 he was 

working  in  the  Gauhati  Medical  College  Hospital  in  the 

capacity of Dy. Superintendent the I/O of the case seized one 

cathlab machine in his presence vide Ext. 21. Dr. Pradip Ojah 

the then Superintendent of GMCH and Md. Joynal Hussain the 

then  PA  to  the  Superintendent  of  GMCH  also  put  their 

signature  in  his  presence.  By  the  cathlab  machine 

investigation  as  well  as  treatment  of  heart  ailment  is 

conducted. 

11.  PW-  7  Sri  Aswini  Kr.  Sarma  has  stated  that  on 

21.08.2003 while  he was working in  the office of  the DME, 

Assam in the capacity of UDA the I/O seized documents (Ext. 

14 to Ext.20) in connection with the case in his presence vide 

Ext. 13. Those documents are- (1) Comparative statement in 

original of cathlab machine, (2) one bound register containing 

proceeding of the technical committee meeting for purchase of 

cathlab machine in GMCH, (3) deed of agreement in original, 

(4)  one file  vide No.  MED/PB/9/88/Pt  regarding approval  of 

purchase equipments etc. for Medical College Hospitals from 

page 1 to 25 and note sheets papers 24 Nos., (5) one file vide 

No. DME/2/267/80 for purchase of cathlab machine in GMCH 
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page from 1 to 417 and note sheets 79 Nos. (6) one file vide 

No.  DME/2/267/80  Pt.  regarding  installation  of  cathlab 

machine in GMCH page from 1 to 35 and one note sheets and 

(7) one file No. DME/75/97 matter relating to cathlab machine, 

GMCH page from 1 to 10 and one note sheet. 

12.  PW-8 Dr. B. K. Gogoi has stated that in the year 1988-

89 while he was in the GMCH in the capacity of Professor and 

HOD of  the Deptt.  of  Cardiothoracic a purchase board was 

constituted to purchase a cathlab machine for which  he was 

requested to give opinion of different cathlab machines and he 

gave opinion on functioning of  Philips and Siemens cathlab 

but  he  expressed  his  inability  to  give  opinion  about  rest 

cathlab machine belonging to other firms. For giving opinion 

he visited Bombay and Japan as per the order of the Govt. of 

Assam. At  that  time Dr.  A.C. Patowary was working as the 

DME. 

13.  PW-9 Dr. Anjan Kr. Bhattacharjee has stated that in the 

year 1988-89 while he was working in the capacity of Asstt. 

Professor in the Deptt. of Cardiology of GMCH, the Govt. of 

Assam decided to purchase a cathlab machine and he was 

selected as an expert in the purchase committee along with 

him Dr. B.K. Gogoi the then professor of Cardiothoracic Deppt. 

Of GMCH and Dr. P.K. Deka the then Prof. of Radiology of 

GMCH.  During  the  proceeding  of  the  purchase  committee 

meeting they recommended for purchase of any one cathlab 

machines  belonging  to  Toshiba,  Philips  and  Siemens. 

Thereafter  the  expert  committee  members  under  the 

leadership of Dr. B.M. Goswami the then Principal of GMCH 

first  visited  Bombay  and  examined  the  cathlab  machine 

belonging to Siemens and Philips and thereafter visited Japan 

and examined the cathlab machine belonging to Toshiba. 

14.  He  has  also  stated  that  after  return  from  Japan  the 

expert  committee  laid  a  report  on  the  performance  and 

functioning of various cathlab machines belonging to aforesaid 
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firms and later he got the information that the Govt of Assam 

purchased a cathlab machine belonging to Toshiba company 

and it was kept in the Calcutta Dockyard and he was further 

directed to visit Kolkata for customs clearance. Accordingly in 

between March 1990 and  July 1991 he visited Calcutta and 

took steps for the clearance of the customs in the capacity of 

user.  Ultimately the cathlab machine reached GMCH in the 

month July 1991. In the GMCH it was kept under the custody 

of the then Superintendent of GMCH and the key of the room 

was kept with the then Superintendent. 

15.  He  has  also  stated  that  in  the  year  1997 as  per  the 

direction of the Govt. the lock of the said room was broken in 

presence  of  the  the  Principal  GMCH,  the  then  HOD  of 

Cardiology,  GMCH,  the  then  Director  of  Medical  Education 

and the Superintendent of GMCH. On examination they found 

that the machine was  in dilapidated condition. In fact the said 

machine was never  installed and no power connection was 

given. 

16.  PW-10 Sri P.K. Knowar has stated that in the month of 

June  1993  he  joined  in  the  capacity  of  Director  Medical 

Education (DME), and came to know that one cathlab machine 

was partially installed in the Cardiology Deptt. of GMCH.  By 

the supplying company during the tenure of his predecessor in 

office Dr.  A.C. Patowary.  Since the installation process was 

not completed  he felt that his predecessor in office as well as 

the  professor  of  Cardiology  Deptt.  of  GMCH  were  not 

interested to complete the installation process, for the reasons 

best known to them. 

17.  PW-11 Colonel Benudhar Borgohain has stated that in 

the month of August 1984 he joined in the Gauhati Medical 

College Hospital in the capacity of its superintendent and there 

was  a  proposal  to  purchase  a  Cathlab  Machine  for  the 

Cardiology Deptt. of GMCH. After discussion of many rounds it 

was decided to purchase the said machine and ultimately the 
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machine  reached  GMCH  after  his  retirement.  During  the 

discussion  he  always  objected  to  purchase  the  machine  of 

Toshiba Company from Japan because no cathlab machine 

was  installed  by  Toshiba  company  in  any  hospital  in  the 

country but  the concerned authority did not pay any heed to 

his aforesaid objection. 

18. PW-12 Sri  P. C. Goswami  has stated that during the 

year  1989-90  he  was  working  as  Finance  and  Accounts 

Officer in the DME, office and during that period one cathlab 

machine was purchased by the then DME Dr. A.C. Patowary 

on the recommendation of the purchase committee and that 

was approved by the cabinet and cleared by the Law Deptt. 

The file was procssed through him and he was present at that 

time of making agreement with the company. 

 

19.  PW-13 Dr. Mrs. Dipali Dutta has simply stated that prior 

to  her  joining  as  Director  of  Medical  Education  cathlab 

machine  was  purchased  by  Director  Medical  Education  Dr. 

Atul Ch. Patowary on recommendation of the purchase board. 

20.  PW-14  Sri  P.  K.  Ojah  has  stated  that  when  he  was 

working as the Superintendent  of  GMCH on 7.4.04 DSP of 

V&AC, Assam, Ghy. had seized one cathlab machine made by 

Toshiba of Japan in connection with investigation of ACB PS 

Case No. 22/03 vide Ext. 21 in presence of Dr. Kuldip Kr. Dy. 

Superintendent of GMCH and office assistant Joynal Hussain 

and the machine was given to him on zimma. On 27.5.04 Mr. 

G.P. Choudhury, APS DSP had also seized 14 Nos. of letters 

regarding correspondence of installation of cathlab machine in 

GMCH and also another letter issued form MegnaTech Ltd. 

dated 14.10.92 to the Superintendent of GMCH vide Ext. 22. 

Ext.  23  is  the  file  regarding  correspondence of  the  cathlab 

machine. 

21.  PW-15  Dr.  T.  R.  Borbora  Vice  Principal  GMCH  has 

stated that the cathlab machine was installed in a place near 
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the  department  of  Radiology  and  the  installation  site  was 

surrounded by water. 

22.  PW-16  Sri  Kamal  Nayan  Choudhury  has  stated  that 

during the year 1989 he was practicing as an advocate under 

Senior  advocate  Sri  Paramananda  Pathok  of  Gauhati  High 

Court  and  on  06.10.1989  an  agreement  was  executed  in 

between M/S M.P. Uni Megna Tech. Ltd, with the head offfice 

at  Calacutta  and  the  Governor  of  Assam,  represented  by 

Director  of  Medical  Education,  Assam regarding supply and 

installation of a Cathlab machine at Guwahati Medical College 

Hospital.  He was one of the witness to the said agreement 

along  with  Doctor  B.N.  Sarma,  the  then  Deputy  Director, 

Medical Education, Assam. This agreement was drafted at the 

instance  of  the  Govt.  of  Assam  in  the  Health  Deptt.  The 

agreement  was  executed  by  Lakhbir  Singh  Choudhury 

authorized signatory  for and on behalf of the 1st part company 

and  the  second  party  was  the  then  Director  of  Medical 

Education,  Assam.  The  agreement  was  registered  on 

6.10.1989 Ext.16 is the said deed of agreement. Ext.16(1) is 

his signature, Ext.16(2) is the signature kof Dr. B.N. Sharma, 

the then Deputy Diresctor of Medical Education, Assam as on 

06.10.1989,  Ext.16(4)  is  the  signature  of  Lakhbir  Singh 

Coudhury, authorized representative of first party company. In 

terms of agreement the first party was to supply the Cathlab 

machine to Guwahati Medical Colege Hospital. He will be able 

to identity Mr. Lakhbir Singh Choudhury, Mr. D.K. Dugra if they 

are produce befor ehim. During investigation on 28.6.2004 khe 

made a statement before the I/O of  the case in addition to 

what he has stated therein above to retterate the statement 

made before the I/O on 28.6.2004.

23.  He has also stated that  the machinery to be installed 

must  conform  to  the  description  given  in  the  tender 

notice/approval list and in the offer letter and also as has been 

decided  by  both  the  parties.  The  description  of  the  said 



13

machinery  is  Cardio  Catherisation  and  Angiography 

Haemodynamic System namely, make of Toshiba's Angiorex 

Model No. 235-A Single plan with DSA as mentioned in the 

approved list. The details of the machinery shall be supplied 

by the First Party to the Second arty and the said machinery 

shall have to be shown and an inspection certificate certifying 

the qunuinness of  the machinery shall  have to be obtained 

before installation from the competent authority of the Govt. of 

Assam  and  the  Govt.  of  Assam  will  notify  the  competent 

authority by a letter in writing. That all  machinery/equipment 

shall  be  installed  by  the  experts  of  the  First  Party  in  the 

Gauhati Medical College Hospital. That a service Engineer of 

the  said  company  shall  be  posted  at  Guwahati  and  shall 

continue to work in the Hospital for all the time in order to train 

up  the  Doctor/other  manpower  of  the  Second  Party  where 

Catherisation and Angiograph and performed and to maintain 

the equipment in working condition. That one cardiologist, one 

Radiologist and one Electronics Engineer shall be trained up 

by the First Party in Japan at the expense of the First Party 

and the said officers shall be selected by the Second Party for 

training.  

24.   PW-16 has also stated that according to the agreement 

that the First party shall be liable to replace any parts of the 

Equipment as and when necessary and also be responsible 

for repairing as and when such repairing becomes necessary 

at firm's own cost. That the First party shall send its expert to 

the  Hospital  once  in  every  three  months  during  warranty 

period of one and half year immediately after the installation of 

the equipments to examine as to whether the equipments are 

working properly.  During such examination,  if  any defect  or 

disorder  is  detected,  then  such  defect  or  disorder  shall  be 

rectified immediately at their own cost and all defective parts 

will be replaced. The equipment will be under the direct control 

of the said First party during the warranty period. That if within 
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one and half year of installation of machinery/equipment there 

is any breakdown then the First party shall be liable to restore 

the  equipments  and  machinery  to  perfect  and  satisfactory 

working conditions at their own cost. That in case of any major 

breakdown of machinery the First party shall be informed by 

the Principal, Gauhati Medical College immediately for repair 

of the machinery. If the First party fails to take necessary steps 

within a month form the date of  receipt  of information, then 

daily  compensation  at  the  rate  of  Rs.  5,000/-  (Rupees five 

thousand)  shall  be  charged  on  the  First  party  and  such 

compensation  shall  be  payable  in  foreign  exchange by  the 

First party to the Second party. In case of minor breakdown 

the repaid shall be completed by the First party within seven 

days from reporting of such defect to the local office in Assam 

of  the  first  party.  That  this  contract  shall  come  into  force 

forthwith, and all machinery and equipments as per approved 

list mentioned to Appendix-A shall be supplied and installed. 

That  whereas the terms of  payment  by irrevocable letter  of 

credit  for  the full  invoice value,  drawn in favour of  the First 

party's  overseas  Principals  namely,  M/S  ERBIS 

ENGINEERING  CO.  LTD.  STEPS  FUKIDE  1-14 

TORANOMON  4-CHOME  MINATO-KU,  TOKYO  JAPAN 

through any nationalised Bank in Intia and LC, should provide 

for : (a) Payment at sight of 100% of the invoice value without 

any deduction. (b)  Validity  and  negotiating  documents  30 

days beyond indicated date of  shipment.  (c)  L.C. Will  be in 

force  for  180  days.  That  the  First  party  shall  complete 

installation of Angiorex equipment/catherisation laboratory on 

turnkey basis within the specified time with their own cost and 

payment  for  installation  on  turnkey  basis  and  the  cost  of 

14,00000/- (Rupees fourteen lakhs) only as agreed upon by 

the second party will be paid on completion of the installation 

of equipment and satisfactory performance on operation. 
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25.  PW-17  Sri Kalayan Dutta has stated that on 31.12.1988 

a  meeting  of  purchase  board  was  conveyed  and  he  was 

invited to participate in the board meeting as an expert and at 

that  time  Dr.  A.C.  Patowary  was  the  Director  of  medical 

Education, Assam who was the Chairman of the purchased 

board  the  Cathlab  machine  from  one  company  at  cost  of 

rupees about 1.5 crores. The machine was not installed at that 

time.

26.  PW-18  Sri  Atul  Ch.  Bora  has  stated  that  he  was 

promoted to the post of Professor in the year 1988. He joined 

as Director of Medical Education, Assam, on 30th April,1996. 

Prior to his joining a Cathlab machine was purchased by the 

Cardiology Deptt. of GMCH. After his joining he found that the 

machine was kept inside a room in the GMCH under lock and 

key.  At that time we had called expert people from Toshiba 

company to examine the machine and took necessary steps 

installation of the same. After making payment of Rs.3 lakhs 

the  experts  of  Toshiba  company  came  to  GMCH  and  in 

presence of a Magistrate they unlocked the room and at that 

time we had to execute one memorandum of understanding 

(MOU) with the company. The MOU was executed by himself 

and  the  Engineers  of  Toshiba  company   and  he  was 

empowered by the Govt. of Assam to execute the MOU and 

thereafter  we  had  to  pay  another  amount  of  Rs.15  lakhs 

approximately to the company for  such examination.  During 

the tenure of his service as Director of Medical Education the 

machine could  not  be installed as in  the meantime he has 

retired from service. The experts of Toshiba company came 

and  after  examination  they  told  him  that  it  could  not  be 

repaired and theu suggested us to purchase a new machine. 

During the course of investigation his statement was recorded 

by police.  The then Director  of  Medical  Education who had 

purchased the Cath-lab machine was solely  responsible  for 

such mischief and damage. 
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27.  PW-19  Sri  G.  P.  Choudhury  Dy.  Superintendent  of 

Police ACB PS has stated that he seized the cathlab machine 

at  GMCH and seized the proceeding of  the meeting of  the 

purchase  board,  original  quotation  of  M/s  M.P.  Uni  Megna 

Tech Ltd  (Ext.  4),  quotation submitted  by M/S Simens Ltd. 

Medical Engineering Division (Ext. 5), quotation submitted by 

M/S Phylips India Ltd. (Ext. 6), quotation submitted Blue Star 

Ltd.  (Ext.  7),  quotation  submitted  by M/s  Canito  Instrument 

(Ext.8), quotation submitted by M/S IGE India Ltd. (Ext.9) and 

receipts challan (Ext. 10). He also seized original comparative 

statement of cathlab machine (M Ext.1), proceeding book of 

technical  committee  meeting  (Ext.15),  Deed  of  agreement 

between M/S M.P. Uni Megna Tech Ltd. Vs. Govt. of Assam 

(Ext. 16), one file regarding approval of purchase board (Ext. 

17), one file for purchase of cathlab machine (Ext.18), one file 

regarding installation of  cathlab machine at  GMCH (Ext.19) 

and  one  file  relating  to  cathlab  machine  (Ext.20).  He  also 

seized the cathlab machine in two rooms in GMCH made by 

Tosiba Company, Japan with accessories vide Ext. 21 and it 

was  given  to  the  custody  of  Superintendent  of  GMCH  Dr. 

Pradip  Kr.  Ujah.  He  also  seized  the  correspondence  file 

between M/S M.P. Uni Megna Tech Ltd. and Superintendent 

of GMCH regarding submission of electricity vide Ext. 23. 

28.  PW-20  Sri  Hazrat  Ali  Inspector  of  Police  ACB  PS 

submitted the chargesheet in connection with ACB PS Case 

No. 22/2003 against the accused persons namely  Dr. Atul Ch. 

Patowary the then Director Medical Education Govt. of Assam, 

Dr. Amrit Kr. Baruah the then Principal and HOD Cardiology 

Deptt,  GMCH,  Debendar   Kr.  Dogra  and  Lakhibir  Singh 

Choudhury both representatives of M/S M.P. Uni Megna  Tech 

Ltd.  Kolkata/Bhopal.  After  obtaining  prosecution  sanction 

granted  by  the  Secretary  Health  &  Family  Wealfare  Deptt, 

Govt. of Assam vide Ext. 26. 
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29.  PW-21  Sri  Ramen  Baruah  SDJM,  Kamrup,  Guwahati 

has stated that  as  directed  by CJM,  Kamrup,  Guwahati  he 

went  to  the  residence  of  witness  Deba  Prasad  Phukan  to 

record his evidence on commission vide Ext. 28. According to 

commission  witness  Deba  Prasad  Phukan  the  cathlab 

machine  was  purchased  at  the  time  of  Director  of  Medical 

Education Sri  A.C. Patowary and he was responsible for its 

installation and he failed to instal it.

30.  PW-22 Sri Joy Ch. Goswami Secretary Health & Family 

Welfare deptt. Govt of Assam has stated that on 30.01.2006 

he was serving as Secretary to the Govt of Assam, Health & 

Family  Welfare  Deptt.  There  was  an  allegation  against 

accused Dr. A.C. Patowary the then DME and Dr. Amrit Kr. 

Baruah the then Principal & HOD Cardiology Deptt.  GMCH. 

The said two accused persons misappropriated Govt. money 

in connection with procurement of cathlab machine for GMCH 

and the said machine was imported from foreign country.  It 

was  also  alleged  that  the  said  two  accused  persons 

manipulated the deed of agreement between Govt. of Assam 

and the supplied. The relevant records were placed before him 

before  according  prosecution  sanction.  All  those  materials 

were  sent  by  Home  Political  Deptt.  Govt.  of  Assam.  After 

going  through  all  these  materials  he  accorded  prosecution 

sanction  to  prosecute  accused  named  above  u/s 

120(B)/406/420/418 IPC r/w sec. 13(1)(d) of PC Act. Ext. 24 is 

the said prosecution sanction order and Ext. 24(1) & Ext. 24(2) 

are  his  signatures.  After  according  prosecution  sanction  he 

sent all the relevant papers and sanction order to the Political 

Deptt who in turn sent to the SP, V&AC, Assam. Ext. 25 is the 

said forwarding letter. 

31.  PW-23 Sri S. M. Deka has stated that on 18.08.1989 he 

was serving as Legal Remembrancer, Govt. of Assam. There 

was  a  reference  from  the  Director  Medical  Education, 

Guwahati  regarding  matter  of  vetting  of  an  agreement  for 
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purchasing  a  Cardio  Cathlab  machine  by  the  Govt.  The 

reference  was  also  enclosed  with  a  draft  of  contract 

agreement  between  M/S  Erbis  Engineering  Corporation  of 

Toshiba and Govt of Assam. The terms and conditions of the 

agreement between the parties are mentioned in his opinion. 

Under article 299 of the Constitution a contract like the present 

one shall be expressed to be made by the Governor and shall 

be executed on behalf  of  the Governor  by such persons in 

such manner as he may direct or authorise. They do not know 

whether  notification  No.  JJD.151/53/72  dt.  9.10.37  under 

which the Governor had authorised certain officer to execute 

contract on his behalf has since been amended. According to 

that notification the present contract has to be executed by the 

Secretary  Health  Department  and  not  the  DME.  However, 

there can be adhoc authorisation in favour of DME even now, 

if  there is no general authorisation in his favour. Unless the 

contract is executed by such a duly authorised person it will  

neither bind the Govt. nor be enforceable by the Govt. They 

record  the  following  further  points  requiring  consideration. 

(1) The Legal identity of neither the approved supplier nor of 

their principal has been specifically mentioned. It is not known 

whether both or either of them are companies or registered 

firm etc.  (2)  In the files that  we have looked at  there is  no 

mention that a firm of the same name with Bobay address is 

the  selling  agent  in  India  or  Toshiba,  Japan.  The  Calcutta 

Branch  may  be  only  for  technical  collaboration  specific 

clarification on this point should be obtained. (3) It would be 

better  if  the  contract  can  be  tripartite  that  is  Toshiba  also 

signing the contract as a Party.  (4) Price of the equipments 

has not where been mentioned. This would be a fatal lapse. 

(5) There is mention of another Corporation in para 9. It may 

be clarified what is the relationship of M/S Erbis Engineering 

Corporation  with  Toshiba  and  of  either  of  then  with  the 

approved supplier. Why can not the LC be opened in favour of 
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Toshiba direct? (6) In the discussion with DME it was pointed 

out that supply should be FOR Guwahati. DME said that para 

10 contains the above term. (7) They think para 20 as it now 

stands does not make any sense and should be redrafted it 

not deleted. (8) There should be specific mention at the foot of 

the contract that the officer signing the contract has done so 

on behalf of the Governor after having beei duly authorised to 

do  so.   (9)  Since  there  is  an  international  element  in  the 

contract it will be wiser to fix the proper law of contract and the 

jurisdiction of courts which may be be stated to be the Indian 

Law of Contract and Guwahati respectively. This is suggested 

on the basis of the principles of Privates Industrial Law by way 

of abundant caution.  (10) The contract should be got vetted 

by the Legislative Deptt. Our comments as above may not be 

constructed as showing of the administrative responsibility in 

any way for accepting tender of the approved supplier.

32.  He  has  also  stated  that  his  suggestion  was  that  the 

agreement should be tripartite as per procedure and the Govt. 

as per bifurcation 1976 old Law Deptt. in to Legisltative and 

the Judicial department all the contracts like the one should be 

done by the Legislative Deptt  and i.e.  why he suggested it 

should  be  vetted  by  the  Legislative  Deptt.  On  18.8.89  he 

forwarded his opinion along with the draft to the DME. M Ext. 2 

is his opinion and Ext. 2(1) and 2(2) are his signatures. M Ext. 

3 is the draft agreement forwarded along with his opinion. 

33.  PW-24  Md.  Abdul  Haque  Secretary  Legislative  Deptt. 

Govt of Assam has stated that Since May 1983 he has been 

working in the Legislative Deptt. first as Under Secretary and 

now he is serving as Secretary of the same department. As 

directed by this court to produce the file relating to vetting of 

an agreement on 12.09.1989 by Legislative Deptt relating to 

Health and Family Welfare Deptt., but after going through the 

official  records  he  had  found  that  no  such  agreement  on 
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12.09.1989 forwarded by the Health and Family Welfare Deptt. 

was vetted by Legislative Deptt. They used to maintain an Un 

Official  Register  (U/O  Register)  for  every  calender  year  in 

respect movement of files coming from different departments 

of Govt of Assam to  Legislative department showing receipt 

and return of the files. After going through the U/O Register for 

the year 1989 it was found that no such file from Health and 

Family Welfare Deptt  had been received by the Legislative 

Deptt for vetting an agreement on 12.09.1989. Today he has 

also produced the relevant U/O Register for the year 1989 (M 

Ext.  4).  M Ext.  4(1)  is  his  forwarding letter  of  the said  UO 

Register to this court and M Ext. 4(2) is his signature. M Ext. 5 

is shown to have been vetted on 12.09.1989 was never vetted 

by Legislative Deptt. 

34. Under Assam Rules of Executive Business, 1968 

functions  to  be  discharged by each  deptts.  Of  the  govt.  of 

Assam as well  as rules concerning for disposal of the govt. 

matters and business has been laid down.   Here it has been 

specifically  laid  down  that  what  are  the  matters  to  be 

forwarded  to  the  Legislative  for  vetting  etc.  Generally  Bills, 

Ordinance, rules & regulations and agreement etc are sent to 

Legislative  Deptt.  by  other  deptts  after  formulating  definite 

policy  by  the  concerned  administrative  department  to  the 

Legislative department for vetting. Generally in the matter of 

policy,  decision   have  been  taken  by  the  administrative 

department  and  Legislative  department  only  give  legal  and 

technical  shape  on  the  draft  forwarded  to  Legislative 

department.  Thereafter  the  Legislative  Deptt  send  the  said 

draft to the concerned deptt after formal vetting of the draft.  

35.  DW-1  Sri  Prafulla  Kr.  Mahanta  former  Chief  Minister 

State of Assam has stated that on 25.07.1989 he was serving 

as Chief Minister of Assam. In case of policy matters of the 

Government the concerned department referred the matter to 

the  Cabinet  for  approval.  The  matter  comes  as  a 
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memorandum  and  it  is  put  up  before  the  Chief  Secretary. 

There  was  a  cabinet  decision  of  the  Govt  of  Assam  to 

purchase  a  Cathlab  Machine  recommended  by  the  Expert 

Committee.  Now  he  can  not  say  who  were  the  cabinet 

members at that time. Late Suren Medhi was the Law Minister 

of  Govt  of  Assam at  that  time.  In  case  of  execution  of  an 

agreement  by  the  Govt  of  Assam  the  Secretary  of  the 

concerned  department  will  decide  who  will  execute  the 

agreement on behalf of the Govt. Incorporation of conditions in 

the agreement is finally decided by the concerned department. 

If the condition involves any question of law then it is sent to 

the Law Deptt. Now he can not remember whether the said 

agreement was vetted by  the Legislative Department or not. 

Ext.  A  is  the  letter  dtd.  25.07.89  on  cabinet  decision  to 

purchase the Cathlab Machine. 

36.  DW-2  Sri  Chandra  Mohan  Patowary  former  Health 

Minister Govt of Assam has stated nothing about the defence 

plea. 

37.  DW-3  Sri  Kameswar  Laskar  has  stated  that  he  was 

serving  in  Legislative  department  from  1967  to  1995  and 

retired as Secretary Legislative Deptt. On 12.09.1989 he was 

serving  as  Jt.  Secretary  Legislative  Deptt.  M.  Ext.  5  the 

agreement between M/S M.P. UNI MEGNA TECH LTD. and 

Govt  of  Assam  represented  by  Secretary  to  the  Govt.  of 

Assam Health & Family Welfare Deptt was not put up before 

him and actually after going through the record he will be able 

to say the exact picture. M Ext. 5(1) to M Ext. 5(7) are no his 

signatures. He can not say who had put these signatures in 

this document. He can not remember whether the relevant file 

was put up before him or not.

38.  DW-4  Sri  Chandra  Kanta  Das  has  stated  that  on 

25.07.1989  he  was  serving  as  Secretary  Health  &  Family 

Welfare Deptt. Govt of Assam. He signed the letter No. HLB 

52/89/182  dtd.  25.07.1989  which  was  addressed  to  the 
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Director of Medical Education, Assam. It was intimated to him 

that the cabinet in its meeting held on 24.06.1989 decided to 

purchase  the  Cathlab  machine  as  recommended  by  expert 

committee.  The  cabinet  also  decided  that  the  conditions  of 

sale and after sale service etc. will be as per the suggestion 

given by the  Law Minister. The conditions given by the Law 

Minister were also approved by the cabinet in its meeting on 

7.7.1989. A copy of those conditions was enclosed with the 

aforesaid  letter  to  the  DME for  providing  the  agreement  of 

sale, after sale service and any other relevant matter which 

will  be incorporated in the sale deed in consultation with the 

Law Deptt. Ext. A is the xerox copy of the said letter and Ext. 

A (1) is the fascimal of his signature. As mentioned in the letter 

quoted above so far as he remember suggestions in respect of 

sales and after sales service etc. were given by the then Law 

Minister which was approved by the cabinet as intimated to 

him.  The cabinet  memorandum was submitted to  the Chief 

Minister  and  accordingly  the  matter  was  discussed  and 

decided  by  the  State  Cabinet.  The  cabinet  memorandum 

showed be available in  the relevant  file.  In  case of  cabinet 

memorandum the procedure so far he remember is that the 

department concerned prepares a draft cabinet memorandum 

which is sent to the relevant department like Finance, Judicial 

and personal etc. as may be necessary. Those department's 

views are incorporated in the draft cabinet memorandum and 

put up to the Chief Secretary, departmental Minister and the 

Chief  Minister.  Views  given  in  this  matter  by  the  different 

departments should be in the relevant file. 

39.  He has also stated that as far as he remember he was 

opposing for purchasing the particular Cathlab machine. If he 

remember  correctly  after  getting  the  technical  committee's 

decision etc.  He found that  the whole  thing was apparently 

bias in favour of one party namely M/S UNI MEGNA TECH 

LTD. So far as this machine is concerned at that time there 
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was, to his knowledge, no after sales service of that firm in 

Assam. He also wanted that the concerned officers should go 

and see the functioning of this company's this machine in the 

places like AIMS Delhi and Chandigarh etc. It appears  that 

the matter of purchasing the machine was done hurriedly. He 

Joined as Secretary Heath Deptt in 3rd week of January 1989 

and handed over the charge in 2nd week of November 1990. 

Though all Govt. agreements etc are supposed to be signed 

by the Secretary of the Deptt., in this case he refused to sign 

the agreement  for  which  a  special  order  was  issued under 

article 166(A) and 299(A) of the Constitution of India read with 

rule 12 of the Assam Rules of Executive Business. That order 

authorised the then DME to sign the agreement. That special 

order was issued with the approval of the Judicial Deptt.  At 

what  stage clause 9  of  the agreement  was changed is  not 

known to him and for that he has to see the relevant file to 

ascertain whether  the agreement was put up before him or 

not.  As he remember four officers of Health Deptt. went to 

Japan at the cost of M/S UNI MEGNA TECH LTD to see the 

functioning of Cathlab machine. As Secretary of the Deptt. He 

also  perhaps could  have gone to  Japan but  he did  not  go 

because he was always opposing the purchase this particular 

Cathlab  machine  of  Thoshiba  Company.  Accused  A.  C. 

Patowary the then DME was one of the members of the team 

which went to Japan at the cost of the said M/S UNI MEGNA 

TECH LTD.

40.  The evidence of DW-5 accused Dr. Atul Ch. Patowary  is 

that  on  1.9.87  he  joined  as  Director  of  Medical  Education, 

Guwahati. Vide Ext. No.A. the cabinet committee also decided 

the conditions of sale and after sale services of that Cathlab 

Machine and many other things, as per suggestion given by 

the  Minister  and  approved  the  conditions  given  by  the  law 

minister   its  meeting  dated  7.7.89.   In  view of  the  cabinet 

decision  he  had  written  to  the  Secretary,  Law Department, 
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Government of Assam for its opinion and observation on the 

contract deed for purchase of Cathlab Machine on 5.8.89 vide 

Ext. No.E.  He was authosied vide order No. HLB 52/89/203 

dated 23.9.89 vide Ext. F to execute the deed of the sale on 

behalf  of  the  Governor.  The  Legal  Remembrancer  also 

observed that the contract should be vetted by the legislative 

department.   Accordingly  the agreement  was  vetted  by the 

legislative department on 12.9.89.  He received a letter from 

Secretary  Health  and  Family  Welfare  Department,  Govt.  of 

Assam for parawise comments on the note of  contract vide 

Ext. G.  The parawise comments on the note of contract is Ext. 

No.H  in  25  pages.  As  per  suggestion  of  the  Law 

Remembrancer  he  had  written  to  the  Senior  Government 

Advocate,  Govt.  of  Assam,  Gauhati  High  Court  annexing  a 

copy  of  the  contact  deed  for  his  valued  observation  and 

necessary  alteration  vide  Ext.  17  (3)  and  he  had  written 

another  latter  to  the  Secretary  Legislative  Department  vide 

Ext. No.17(1) on the same matter. The Senior Govt. Advocate 

vide letter No. 6659 dtd 8.9.89 deleted the last part  of the 

clause 9 of the original deed of contract.  Ext. I is the letter 

written by the Senior Govt. Advocate.  As suggested by Legal 

Remembrancer he had written to M/S M.P. Uni Magna Tech 

Ltd, Calcutta for submission of certain information regarding 

sale  deed  Ext.  J  dtd  23.8.89.   The  final  draft  deed  of 

agreement was sent to Legislative Department for vetting vide 

M. Ext.  No.5  dated 12.9.89.  After  vetted by the Legislative 

Department, he signed the agreement with the Company on 

6.10.89 which was later on registered.  Ext. L. is the report 

dated 6.10.1990 written by Deputy Secretary, Govt. of Assam, 

Health  and  Family  Welfare  Department  regarding  the 

purchase  of  equipments  and  machinery.  Ext.  H  is  the  said 

letter from Secretary. Ext. N is the joint responsibility letter of 

Principal Guwahati  Medical College Hospital, Superintendent 

Guwahati Medical College Hospital, Head of the Department 
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of Cardiology, and Cardio Thoracic Surgery. Ext. O is the letter 

written by Sameer Devasthale, Regional Manager, M.P. Uni 

Magna Tech Ltd. to the Principal,  Guwahati  Medical Colege 

Hospital  on  the  problem  faced  in  installation  of  cathlab 

machine.  Ext. O is his last letter to the Uni Magna in February 

1992 for  not  following the terms of  the agreement  and that 

Government  of  Assam  will  be  forced  to  take  legal  action 

against them for not living up the terms and conditions of the 

agreement. The office note sheets vide seizure list MR No.60 

item No.5 reflects the communications made in this  regard. 

Ext. R is the said letter.

41.  During cross examination by the Ld.Spl. P.P DW-5 has 

stated in his word “ In the terms and conditions enclosed with 

Ext. A (letter dtd. 25.07.1989 on cabinet decision) there is no 

mention of  removing or  deleting the bank guarantee clause 

mentioned  in  paragraph  9.    M.  Ext.  2  is  the  letter  dtd. 

10.08.1989 given by Legal Remembrancer to Director Medical 

Education  (me)  in  respect  of  suggestion  on  the  terms  and 

conditions  which  included  the  bank  guarantee  clause.  The 

Legal Remembrancer  never suggested to remove the bank 

grantee clause in the proposed contract agreement between 

the  supplier  and  the  Govt  of  Assam.  In  the  letter  dt. 

26.08.1989 to the Secretary Legislative Deptt  sent by me one 

draft  contract  agreement  was  enclosed  in  which  bank 

guarantee pragraph 9 was removed and in (internal page No. 

3) of the original draft contract I made a note to the effect that “ 

26.08.1989  10  a.m.  discussed  with  the  Law  Minister.  He 

desired this  clause be dropped from the agreement  due to 

mutual  trust.  Please  get  the  opinion  of  the  FAO”.  In  the 

contract  draft  agreement  sent  to  the  Secretary  Legislative 

Deptt.  govt  of  Assam  by  me  did  not  contain  the  bank 

guarantee  clause.  Before  sending  the  said  letter  to  the 

Secretary to the Govt of  Assam Legislative Deptt  I  met the 

L.R. who told me to send the said agreement to the senior 
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govt pleader to make a draft the agreement. In the letter dtd. 

23.08.1989  I  sent a draft  contract agreement to the senior 

govt pleader and in that draft agreement there is no mention of 

bank guarantee clause. On 26.08.1989 I had a discussion with 

the Law Minister on removal of bank guarantee clause. It  is 

not a fact that as I had already sent draft contract agreement 

without  the bank guarantee clause,  so there is  no question 

arose on the part of the govt pleader to remove or delete the 

the said bank guarantee. It is not a fact that M Ext. 5 was not 

sent by me to the Secretary Legislative Deptt for vetting and 

the said document was not vetted by the Legislative Deptt and 

without getting the said draft vetted by Legislative department I 

registered  this  agreement  vide  Ext.  16  without  the  bank 

guarantee clause. As representative of the Govt of Assam I 

put my signature in the said final agreement. It is not a fact 

that I myself on my own removed the bank guarantee clause 

from the contract agreement for profitting the supplier of the 

Cathlab machine  and for this deleting I was  also profitted. It 

is  not  a  fact  that  the  Law Minister  did  not  suggest  me  to 

remove the bank guarantee clause from the agreement and I 

had done it from my own decision. It is not a fact that due to 

absence  of  bank  guarantee  condition  in  the  contract 

agreement the State could not compel the supplier to install 

the said Cathlab machine at Gauhati. Medical College Hospital 

and because of this reason State had to suffer financial lose 

and I am the responsible for this failure of installation”.

42.  The evidence of DW-6 accused Dr. Amrit Kr. Baruah is 

as Toshiba company had no Cathlab experience in India, no 

office, no after-sale service, no warranty to 3rd party and as the 

supplying  firm  M.P.  Uni-Magna  also  did  not  have  any 

credibility  in  India  and as no machine was  supplied to  any 

hospital in India, no expertise, no after-sale service in Assam, 

he  abstained  himself   from the  purchase  board  and  in  his 

place Junior Cardiologist Dr. Anjan Bhattacharjee (PW-9) took 



27

part as an expert and showed his personal difficulties vide Ext. 

No.S to attend the meeting. Vide another letter dated 3.3.89 

Ext.T he informed the Secretary to the Govt. of Assam, Health 

and Family Welfare Department showing his inability to go out 

as a team of expert.  After arrival of the cathlab machine at 

campus  of  Guwahati  Medical  College  Hospital  he  wrote  a 

letter  to  the  Superintendent  Guwahati  Medical  College 

Hospital  requesting  him  to  allow  Cardiology  Department  to 

occupy temporarily the two operating theaters on the 4 th floor 

anticipating expansion of Cardiology service vide Ext. No. U. 

For  installation  of  life  saving  equipments  the  space  was 

selected at  the ground floor, Radiology Department and the 

said space was handed over on 10.10.1990 under lock and 

key.  On 3.4.93 he being the Head of Cardiology Department 

wrote a letter to the then DME narrating the whole sequence 

of  events  from  purchase  to  installation  and  as  well  as 

suggested some remedies vide Ext. No.V.  On 10.8.93 joining 

as Principal  Guwahati  Medical  College Hospital  he wrote  a 

letter vide Ext. No. W informing that the machine could not be 

installed. 

43.  It needs to mention here that the bone of contention is 

vetting  of  the  draft  agreement  M.  Ext.  5.  According  to  the 

prosecution  evidence  accused  Atul  Ch.  Patowary  the  then 

Director Medical Education executed the contract agreement 

on 06.10.1989 with  M/S M.P.  Uni  Megna Tech Ltd.  on the 

basis of a forged vetted draft agreement without binding the 

supplier to install the cathlab machine at GMCH on turn key 

basis and to function properly within the period stipulated in 

the agreement and to provide all technical support/after sale 

service during the period of warranty by way of deleting the 

bank  guarantee  clause  (clause  9  of   the  draft  contract 

agreement) with the intention to allow the supplying firm to go 

scot-free from its financial liability because the M Ext. 5 draft 

agreement which is shown to have been vetted on 12.09.1989 
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was never vetted by Legislative Deptt. According to accused 

Atul Ch. Patowary the said M. Ext. 5 was vetted by Legislative 

Deptt.  and  on  the  basis  of  this  document  he  executed  the 

contract agreement with the supplying form vide Ext. No. 16.  

44.  On  scrutiny  of  the  oral  and  documentary  evidence 

adduced by the prosecution side incriminating materials are 

found in the evidence of PW-8 Dr. B.K. Gogoi, PW-11 Colnel 

Benudhar  Borgohain  Superintendent  of  GMCH,  PW-17 

Kalayan Dutta Dy.  Director of  Health Deptt,  PW-18 Dr.  Atul 

Ch. Bora, PW-22 Joy Ch. Goswami Secretary Health & Family 

Welfare Deptt., PW-23 S. M. Deka Legal Remembrancer and 

PW-24  Md.  Abdul  Haque  Secretary  Legislative  Deptt. 

According  to  PW-8  B.  K.  Gogoi  he  was  requested  to  give 

opinion  on  functioning  of  different  cathlab  machines  by the 

Govt.  and after visiting Bombay and Japan he recommended 

cathlab machine manufactured by Phylips and Siemens and 

at the relevant time accused Atul Ch. Patowary was working 

as Director Medical Education. 

45.  According  to  PW-11  Colonel  Benudhar  Borgohain 

Superintendent of GMCH he always objected to purchase the 

cathlab  machine  manufactured  by  Tosiba  Company,  Japan 

because the said  company had not  yet  installed any such 

cathlab  machine  in  the  country  and  he  had  doubt  on  its 

functioning. 

46.  According to PW-18 Dr. Atul Ch. Bora Director Medical 

Education Assam accused A.C. Patowary  the then Director 

Medical  Education who had purchased the cathlab machine 

was solely responsible for the mischief. 

47.  PW-23  Sri  S.M.  Deka  Legal  Remembrancer   raised 

objection on the following grounds -  “(1) The Legal identity of 

neither the approved supplier nor of their principal has been 

specifically mentioned. It is not known whether both or either 

of them are companies or registered firm etc. (2) In the files 
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that we have looked at there is no mention that a firm of the 

same name with Bombay address is the selling agent in India 

or  Toshiba,  Japan.  The  Calcutta  Branch  may  be  only  for 

technical collaboration specific clarification on this point should 

be  obtained.  (3)  It  would  be  better  if  the  contract  can  be 

tripartite that is Toshiba also signing the contract as a Party. 

(4) Price of the equipments has not where been mentioned. 

This would be a fatal lapse.   (5) There is mention of another 

Corporation  in  para  9.  It  may  be  clarified  what  is  the 

relationship  of  M/S  Erbis  Engineering  Corporation  with 

Toshiba and of either of then with the approved supplier. Why 

can not the LC be opened in favour of Toshiba direct? (6) In 

the discussion with DME it was pointed out that supply should 

be FOR Guwahati. DME said that para 10 contains the above 

term. (7) They think para 20 as it now stands does not make 

any sense and should be redrafted it not deleted. (8) There 

should be specific mention at the foot of the contract that the 

officer  signing  the  contract  has  done  so  on  behalf  of  the 

Governor after having beei duly authorised to do so.  (9) Since 

there is an international element in the contract it will be wiser 

to fix the proper law of contract and the jurisdiction of courts 

which may be be stated to be the Indian Law of Contract and 

Guwahati respectively. This is suggested on the basis of the 

principles  of  Privates  Industrial  Law  by  way  of  abundant 

caution.   (10)  The  contract  should  be  got  vetted  by  the 

Legislative  Deptt.  Our  comments  as  above  may  not  be 

constructed as showing of the administrative responsibility in 

any way for  accepting tender of  the approved supplier”.  He 

has also stated that his suggestion was that the agreement 

should  be  tripartite  as  per  procedure and  the Govt.  as  per 

bifurcation  1976  old  Law  Deptt.  in  to  Legisltative  and  the 

Judicial  department all  the contracts like the one should be 

done by the Legislative Deptt  and i.e.  why he suggested it 

should  be  vetted  by  the  Legislative  Deptt.  On  18.8.89  he 
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forwarded his opinion along with the draft to the DME. M Ext. 

2. 

48.  It appears from the evidence of PW-23 that all contract 

agreements to be executed by the Govt. of Assam must be 

vetted by Legislative Department but the evidence of PW-24 

Md. Abdul Haque shows that the draft agreement (M Ext.5) on 

the basis of which accused Atul Ch. Patowary Director Medical 

Education  executed  the  contract  agreement  (  Ext.  16)  with 

M/S  M.P.  Uni  Megna  Tech  Ltd.  was  not  vetted  by  the 

Legislative Deptt. In support of his strength he has also stated 

that for every calender year in respect of movements of files 

coming  from  different  departments  of  Govt  of  Assam  to 

Legislative  Department  showing  receipts  and  returns  of  the 

files UO Register of 1989 (M Ext.4) was maintained in their 

office  and  the  said  register  did  not  contain  any receipts  or 

return of M Ext. 5 allegedly sent by Health and Family Welfare 

Deptt. to Legislative Deptt. According to him under Executive 

Business Rules 1968 all matters like bills, ordinance, rules and 

regulation and agreement etc. are to be sent to the Legislative 

Deptt.  by  other  departments  for  vetting  and  the  Legislative 

Deptt.  used  to  give  legal  and  technical  shape on  the  draft 

forwarded  to  the  Legislative  Deptt  and  thereafter  the 

Legislative  Deptt.  used  to  return  the  said  draft  to  the 

concerned department after formal vetting. 

49.  DW-4 Kameswar Laskar who is examined by accused 

Atul Ch. Patowary to prove the draft agreement M Ext. 5 has 

categorically stated that on 12.09.1989 while he was serving 

as Jt.  Secretary Legislative Deptt he never signed M Ext.  5 

(the draft agreement between M/S M.P. Uni Megna Tech Ltd. 

and the Govt. of Assam) and the signatures M Ext. 5(1) to M 

Ext.  5(7)  are  not  his  signatures.  On careful  scrutiny  of  the 

document M Ext.  5 which is sought to have been vetted by 

Legislative Deptt. does not bear the designation of the officer 

vetting  the  document.  Normally  whenever  any  document  is 
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issued from any department it is always issued under seal and 

signature  of  the officer  with  his  designation.  I  have already 

stated that the present Secretary of Legislative Deptt PW-24 

Md. Abdul Haque exhibiting the UO Register for the year 1989 

has denied the receipt of any document from Health & Family 

Welfare  Deptt.  According  to  DW-5  Atul  Ch.  Patowary 

(accused)  in  his  letter  dtd.  26.08.1989  to  the  Secretary 

Legislative  Deptt  he  enclosed  the  draft  of  the  contract 

agreement having the bank guarantee  pragraph but he made 

a note in internal page No. 3 of Ext. 17(1) to the effect that the 

Law Minister after having discussion with him on 26.08.1989 

at 10 a.m. desired that the bank guarantee clause should be 

dropped from the agreement due to mutual trust. In his corss-

examination DW-5 Atul Ch. Patowary has admitted that in his 

letter dtd. 23.08.1989 to the senior Govt pleader M. Ext. 17(3) 

to  which draft  agreement  was enclosed did not  contain the 

bank guarantee clause. From his defence evidence it is found 

that though accused Atul Ch. Patowary has stated that as per 

discussion with the Law Minister on 26.08.1989 at 10 a.m. the 

bank guarantee clause was sought to be removed but in his 

letter  dtd.  23.08.19898  to  the  senior  govt.  pleader  he  had 

already  enclosed  the  draft  contract  agreement  without  the 

bank guarantee clause. From this admission of accused Atul 

Ch. Patowary it becomes evident that his note in internal page 

No. 3 M Ext17(1) in which it was specifically mentioned that 

the  Law  Minister  was  not  in  favour  of  inclusion  of  bank 

guarantee clause to the draft agreement was used as a cloak 

to conceal his (accused Atul Ch. Patowary) strong desire to 

remove  the  bank  guarantee  clause  from  the  draft  contract 

agreement to facilitate representative of M/s M.P. Uni Megna 

to go scott free.

50.  According to DW-4 Chandra Kt. Das the then Secretary 

to  the  Govt.  of  Assam Health  &  Family  Welfare  Deptt.  on 

07.07.1989 the cabinet meeting decided to purchase cathlab 
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machine on conditions of sale and after sale service as per 

suggestion  given  by  Law  Minister  and  the  then  Director 

Medical  Education was intimated about the cabinet decision 

vide  Ext.A.  He  has  further  stated  that  he  was  opposing 

purchase of cathlab machine to be supplied by M/S M.P. Uni-

Megna Tech Ltd. because the technical committee's decision 

was apparently bias in favour of M/S M.P. Uni-Megna Tech 

Ltd. as the said company did not have any after sale service in 

Assam and because of this reason he being the Secretary of 

Health & Family Welfare Deptt. refused to sign the agreement 

for which a special order was issued under Article 166(A) and 

299 (A) of Constitution of India read with 12 of Assam Rules of 

Executive Business authorizing the then Director  of  Medical 

Education Dr. A.C. Patowary to sign the agreement on behalf 

of the Govt. He has also stated that 4 officers of Health Deptt. 

including accused A.C. Patowary the then Director of Medical 

Education went to Japan at the cost of M/S M.P. Uni-Megna 

Tech Ltd.  to  see the function of  cathlab machine though a 

Secretary  of  the  Deptt.  he  could  have  gone  to  Japan.  On 

perusal  of  evidence  of  DW-4  Chanda  Kt.  Das  the  then 

Secretary Health & Family Welfare Deptt. it is found that he 

was examined ostensibely to support the defence plea but he 

has stated  against  accused  A.C.  Patowary  and  his  entire 

evidence  remained  unchallenged  because  he  was  not 

declared hostile by the defence side u/s 154 Indian Evidence 

Act. It is also found that though accused A.C. Pataowary has 

examined 5 defence witnesses in support of his defence none 

of them except himself have supported the defence plea and 

on the contrary DW-1, DW-3 and DW-4 have given evidence 

against his defence plea. 

51.  As  none  of  the  prosecution  witnesses  have  stated 

against accused Amri Kr. Barua I do not feel the necessity for 

discussing his defence evidence which has also not supported 

the defence plea taken by co-accused A.C. Patowary. 
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 It is mentionable that my learned predecessor at the time of 

framing the charge No.2 stating that accused person being the 

Director of Medical Education and Principal of GMCH being 

entrusted with the Rs.2,36,20,871/- committed criminal breach 

of trust which is punishable u/s 406 IPC instead of 409 IPC. 

 Section  215  Cr.P.C  says  that  no  error  in  stating  either  the 

offence or the particulars required to be stated in the charge, 

and no omission to state the offence or those particulars, shall 

be regarded at any stage of the case as material, unless the 

accused was in fact mislead by such error or omission, and it 

has occasioned a failure of justice. 

 The  Hon'ble  Supreme  Court  in  State  of  Delhi  V/S  Nabjet 

Sindhu 2005 AIR (  SC)  3820 held that  merely because an 

inapplicable provision has been mentioned to the charge is no 

ground to set aside the charge and invalidate the trial.

 In  the  case  in  hand  basic  facts  sought  to  be  established 

against the accused person were correctly explained to him 

and he had been given full and fair chance to defend himself, 

merely because 406 IPC instead of 409 IPC was mentioned 

can  not  be  said  to  cause  failure  of  justice  as  he  was  not 

mislead  thereby. So omission to mention the number of the 

section of IPC is curable u/s 215 Cr. P.C. 

52. Having regards to the oral  and documentary evidence 

adduced by the prosecution as well  as defence side. In the 

light of legal ratios laid down by the Apex Court  I am of the 

firm  view  that  the  prosecution  has  established  the  case 

against accused Dr. Atul Chandra Patowary u/s 120B/420/409 

IPC r/w section 13 (2) PC Act beyond or reasonable doubt. As 

none of the prosecution witnesses has stated against accused 

Dr. Amrit Kr. Baruah he is acquitted and his bail bond stands 

discharged. 

53. Accused  A.C.  Patowary  in  his  reply  in  question  on 

sentence stated that he is innocent and falsely implicated in 

this  case.  During  his  service  he  was  struggling  for 
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improvement  of  Cardiology department  of  GMCH. As  he is 

now 79 years old he should be dealt with leniency and today 

he  he  has  filed  application  U/S  360  Cr.P.C.  and  another 

application U/S 389 Cr.P.C. 

54. The  offence  u/s  409  IPC  is  punishable  upto 

imprisonment for life or with imprisonment of either description 

for a term upto ten years and shall be liable to fine. Before 

going to decide the quantum of punishment let me discuss the 

circumstances of the case, magnitude of the offence, manner 

of  committing  for  crime,  the  motive  for  commission  of  the 

offence and socially abhorrent nature of the case. In short a 

balance  sheet  of  aggravating  and  mitigating  circumstances 

has to be drawn up. The mitigating circumstances have to be 

given  full  weightage  and  a  just  balance  has  to  be  drawn 

between those two aspects. 

55. Cathlab or cathetarization laboratory is an examination 

room in a hospital or clinic with diagnostic imaging equipment 

used to support the cathetarization procedure. A catheter is 

inserted into a large artery and various wires and devices can 

be inserted through the body via the catheter which is inside 

the  artery.  It  is  used  for  interventional  management  of 

cardiovascular disease. The object and purpose installation of 

the cathlab machine was to  make a big step in  the health 

sector of the State so that the people of the State suffering 

from Cardiovascular  disease get  the treatment  in  their  own 

State without going abroad or to far off  other places of the 

country. At that time the financial condition of the State was 

not good because all the State officials were not getting their 

monthly salary in time. Despite this the Govt. of Assam took 

this  bold  step to  improve the  health  sector.  To protect  the 

interest  of  the  State  the  Cabinet  decision  to  purchase  the 

cathlab  machine  insisted  on  bank  guarantee  clause  but 

accused A. C. Patowary the then Director Medical Education 
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in order to ensure his share in the loot of the State Exchequer 

conspired  with  the  two  representatives  of  M/S  M.P.  Uni 

Megna Tech Ltd. , a non existant firm  because the said two 

representatives namely  Debendhar  Singh and Lakbir  Singh 

Choudhury  were  not  found  in  their  address  for  which  they 

were declared absconder in the pretrial stage and taking up 

the leading role to digest the public money forged the draft 

contract  agreement  vide  M.  Ext.  5  by  deleting  the  bank 

guarantee clause and when DW-3 Sri  C.  K.  Das Secretary 

Health and Family Welfare Deptt. because of his knowledge 

of  the criminal  conspiracy between DME Sri  A.C. Patowary 

and  representatives of  the supply  firm,  refused to  sign the 

contract  agreement  accused  A.C.  Patowary  managed  to 

obtain the adhoc authorisation in his name and executed the 

final contract agreement Ext. 16 with the supply firm on behalf 

of the Govt of Assam on 6.10.1989.  The matter did not end 

there. It is also seen from the prosecution evidence that the 

cathlab machine had been in the Calcutta dockyard for more 

than  a  year  and   it  arrived  at  GMCH when  accused  A.C. 

Patowary was serving as DME. The evidence of PW-10 Sri 

P.K. Konwar also shows that accused A.C. Patowary was not 

interested  in  installation of  the cathlab  machine and in  the 

meantime he had retired. Finally one day in 1996 when the 

two rooms where cathlab machine was kept were opened it 

was  found irreparable.  From those proved circumstances it 

can safely be inferred that it was within the special knowledge 

of  accused A.  C. Patowary that  he had already succeeded 

not  only  in  defeating  the  very  object  for  which  the  cathlab 

machine  was  sought  to  be  installed  at  GMCH  but  also 

digesting his share of the loot of the State Exchequer. 

56. From the answers given U/S 165 Evidence Act by co-

accused  Sri  Amrit  Kr.  Baruah  who  has  been  practicing  as 

Heart  Specialist  at  Guwahati  shows  that  thousand  of  the 

patients suffering from cardiovascular disease were deprived 
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of  getting  the medical  treatment  offered by the State  to  its 

citizens for more than sixteen years. After its failure in 1991 

the  cathlab  machine  was  installed  at  GMCH  in  2005. 

According to accused Amrit Kumar Baruah during the 1990s 

more than one thousand heart patients suffering from vascular 

disease wanted this  facility  and if  any such patient  went  to 

metro  cities  they  had  to  pay  rupees  forty  thousand  to  fifty 

thousand per head. One can easily imply the magnitude of the 

offence  committed by accused A.C.  Patowary.  Undoubtedly 

accused Dr. A.C. Patowary was responsible for death of those 

thousand of peoples. Had this offense been committed by any 

member  of  other  profession  the  matter  would  have  been 

different. As a very senior experienced member of the medical 

profession,  Principal  of  GMCH  and  Director  of  Medical 

Education  accused  A.C.  Patowary  was  fully  aware  of  the 

consequences of the fraudulent deletion of the bank guarantee 

clause from the contract agreement. Ext.16 between M/S MP 

Megna Uni Tech Ltd and the Govt. of Assam. Because of this 

deletion  of  bank  guarantee  clause  as  it  appears  from  the 

evidence. PW-18 Dr. A.C. Bora that the Govt. of Assam had to 

pay  Rs.18,00,000/-  to  the  manufacturer  Toshiba  company 

toward  the  cost  of  their  experts  coming  to  Assam  for 

examination of cathlab machine who had suggested the Govt. 

to  purchase  a  new  cathlab  machine  as  the  earlier  was 

irreparable. The PW-18 has also stated that the then Director 

of Medical Education (A.C. Patowary) was solely responsible 

for this mischief.

57. Transparency International in its recent report has estimated 

that  Indians spend Rs.  28000 crores every year  by way of 

bribes. During last several decade the country has seen the 

execution  of  various  five  year  plans  involving  huge 

expenditure by the govt. for various nation building projects. 

Bribery  and  graft  by  public  officers  in  one  of  the  most 

organised crime which is characterised as white colour crime. 
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Though our  country  did  make progress  but  a  big  chunk  of 

money  earmarked  for  developmental  projects  has  been 

pocketed  by  the  corrupt  officers,  political  leaders, 

businessmen, contractors, middlemen etc. The vicious forces 

of corruption have also started plaguing the very mechanism 

created to control it.  The primary objective of criminal justice 

system is to prevent and detect  deviant behabour to evaluate 

its extent and then to adjudicate the damage by prescribing 

suitable  quantum  of  punishment.  These  measures  are 

necessary to provide certain safeguard to ensure that citizen 

are protected and their human right are not infringed.

58.  Considering the facts and circumstances of the case and 

gravity  of  the  offence  committed  by  accused  Dr.  A.C. 

Patowary   he is convicted u/s 120B/420/409 IPC r/w sec. 13 

(2) PC Act with rigorous imprisonment for one year with fine of 

Rs.50,000/-  (fifty  thousand)  in  default  to  undergo  rigorous 

imprisonment  for  six  months  under  first  count.  He  is  also 

convicted  u/s  420  IPC  with  rigorous  imprisonment  for  five 

years  with fine of Rs.50,000/- (fifty thousand)  in default  to 

undergo  rigorous  imprisonment  for  six  months.  Considering 

the seriousness of the offense  u/s 409 IPC he is sentenced to 

undergo imprisonment for life with fine of Rs.10,00,000/- (ten 

lakhs)  in  default  to  undergo  rigorous  imprisonment  for  five 

years. He is further convicted u/s 13(2) PC Act with rigorous 

imprisonment  for  five  years  with  fine  of  Rs.50,000/-(fifty 

thousand)  in default to undergo rigorous imprisonment for six 

months.  The period of  detention during investigation or  trial 

shall  be  set  off  against  the  period  of  imprisonment.  The 

sentences will run concurrently. 

Special Judge, Assam,

Guwahati
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52.

53.  PW-3 Pradip Saikia has stated that on 7.6.07 while he 

was serving as the driver of  the official  vehicle of  SDO (C) 

Kaliabor he went with Executive Magistrate Anil Ch. Das to the 

Veterinary  Center  at  Kwarital  and  after  half  and  hour  the 

Executive Magistrate took Veterinary official Abani Pathak to 

their SDO office and he put his signature in the seizure list. 

According  to  PW-6  Yakub  Ali  on  7.6.07  when  he  went  to 

Veterinary office at Kwarital to collect application form under 

Kalpataru scheme for self-employment, the Veterinary doctor 

gave him one such form and on the following day he submitted 

the filled up form. PW-7 Jogen Bora is also declared hostile by 

the  prosecution  when  he  stated  that  on  6.6.07  he  went  to 

Veterinary Center at Kwarital  to collect application form and 

declined to state that the Veterinary officials had taken bribe 

from  him  at  the  rate  of  Rs.  50  to  200/-  at  the  time  of 

distribution of the forms.

54.  PW-4  Sri  Anil  Ch.  Das,  Executive  Magistrate  cum 

Election Officer of Kaliabor Sub Division of Nagaon district has 

stated that on 7.6.07 at about 11 a.m. Sub Divisional Officer 

Sri Niranjan Barua informed him over phone that due to taking 

of bribe by officials of Veterinary department of Kwarital, the 

local  units  of  AASU  and  AJYCP  activists  surrounded  the 

Veterinary office and asked him to proceed to the place of 

occurrence.  Immediately  he  went  to  Kaliabor  police  station 

and took Sub Inspector Chetry to the nearby Veterinary office 

and when he arrived there he found many people gathered 

there making hue and cry and he was told by the people that 

officials  of  Veterinary  department  had  been  taking  illegal 

gratification at the rate of Rs. 250/- instead of Rs. 15/-. When 

he entered the office he had seen the officials  taking bribe 

from the people and when he opened the drawer of the table 

he found currency notes and on asking accused Arshad Ali 
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told  him  that  he  was  collecting  the  cost  of  printing  and 

photocopy. He also found Veterinary Field Assistant Nuruddin 

Ahmed  fleeing  from  the  office  and  found  accused  Abani 

Pathak  inside  the  room.  He recovered  Rs.  1365/-  from the 

pocket of accused Arshad Ali and Rs. 3165/- from a polythine 

bag kept by accused Arshad Ali in his official drawer. He has 

also stated that at  that time the Government of  Assam had 

sanctioned Kalpataru scheme – Schemes of Poultry, diary and 

fishery for un-employed youths. When the people were raising 

hue  and  cry  in  the  office  premises  accused  Dr.  Behra 

approached him to save him from the public ire and he took 

him in his official vehicle to the office. On the same day he 

lodged the ejahar vide Ext. No.2 with the Officer-in-Charge of 

Kaliabor  police  station  with  approval  from  SDO  (C)  Sri 

Niranjan  Baruah.  On  that  day  the  police  officer  seized  the 

currency notes of Rs. 4530/- which included ten 100 rupees 

notes, thirty two 50 rupees currency notes, thirty nine 20 rupee 

currency notes and hundred and twelve 10 rupee currency 

notes. 

55.  According  to  PW-8  Debo  Chetia  police  Sub  Inspector  on 

7.6.07  as  directed  by  the  Officer-in-Charge  of  police  station  he 

accompanied  the  Executive  Magistrate  Sri  Anil  Ch.  Das  to  the 

Veterinary office at Kuoritol because he was informed that there was 

hue and cry due to distribution of forms under Kalpataru Scheme. 

On the basis of this information General Diary entry No. 135 dated 

7.6.07 was recorded and at about 11-40 a.m. they arrived there and 

they were told that the Veterinary officials were taking bribe while 

distributing  forms  of  schemes  to  the  public.  As  directed  by  the 

Executive Magistrate he seized a polythine bag containing currency 

notes  of  Rs.  4530/-  from  accused  Arshad  Ali.  He  also  seized 

photocopies of plan and estimate of goatery and dairy schemes with 

signature of accused Dr. D.K. Behra. Ext. No.1 is the seizure list and 

Material Ext. No.1 is the said seized currency notes. Material Ext. 
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No.2 is the forms of schemes. On 8.6.07 he handed over the case 

diary to the Officer-in-Charge of Kaliabor police station. 

56.  PW-9 Suman Chakraborty has stated that on 7.6.07 while he 

was  serving  as  Sub  Divisional  Police  Officer  at  Kaliabor  under 

Nagaon district, the Superintendent of Police, Nagaona endorsed the 

Kaliabor police station case No. 42/07 to him for investigation and 

the  case  diary  was  handed  over  to  him  by  Sub  Inspector  Debo 

Chetia.  Initially  the  case  was  registered  U/S  161  I.P.C.  but  after 

taking permission from the court of Special Judge, the section 7 P.C. 

Act was added to the said case. He recorded the statement of five 

witnesses.  On  the  basis  of  his  application  the  Superintendent  of 

Police, Nagaon forwarded the application to the Commissioner and 

Secretary to the Govt. of Assam for according prosecution sanction 

against the accused persons. On his transfer the case was endorsed to 

his  successor  Subhasis  Baruah  by  the  Superintendent  of  Police, 

Nagaon. 

57.  PW-10  Subhasis  Baruah  has  stated  that  on  7.12.09 

while  he  was  serving  as  SDPO,  Kaliabor  under  Nagaon 

district, Superintendent of Police, Nagaon endorsed Kaliabor 

police  station  case  No.  42/07  U/S  7  P.C.  Act  to  him  for 

investigation and after going through the case diary he found 

that  the case was pending for  prosecution sanction and on 

31.8.10  he  obtained  the  prosecution  sanction  against  three 

accused  persons  and  the  prosecution  sanction  against 

accused  Dr.  D.K.  Behra  was  received  by  his  predecessor. 

Thereafter he filed charge sheet against accused persons U/S 

7 P.C. Act vide Ext. No. 3. 

58.            PW-11 Shyam Mewora has stated that on 6.7.09 while  

he was serving as Principal Secretary to the Govt. of Assam, 

Animal  Husbandry & Veterinary Department  he received an 

application  from  Superintendent  of  Police,  Nagaon  in 

connection with Kaliabor police station case No. 42/07 U/S 7 

P.C. Act for according prosecution sanction against accused 

Dr.  D.K.  Behra.  Before  according  prosecution  sanction  he 
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asked  for  the  details  from  the  Superintendent  of  Police, 

Nagaon  and  Director  Prosecution.  The  accusation  against 

accused  Dr.  D.K.Behra  was  that  SDO  (C)  Kaliabor  was 

receiving complaints of taking illegal gratification by him at the 

time of  distribution of  forms to public  at  Kwarital  Veterinary 

Center  and  on  the  same  day  the  Executive  Magistrate 

apprehended the accused persons committing the crime and 

recovered  Rs.  4000/-  from  them.  After  going  through  the 

opinion of the Legal Remembrancer and the documents filed 

with  the  application  for  prosecution  sanction,  he  accorded 

prosecution sanction against accused Dr. D.K. Behra vide Ext. 

No. 4.  

59.              PW-12 Aswini Kr. Kalita has stated that on 6.7.09 

while  he  was  serving  as  Director  of  Animal  Husbandry  & 

Veterinary  Department  he  received  a  letter  from  Under 

Secretary  to  the  Govt.  of  Assam,  Animal  Husbandry  & 

Veterinary Department regarding prosecution sanction against 

accused Abani Pathak, Veterinary Field Assistant, Arshad Ali 

and  Nuruddin  Ahmed,  Veterinary  Field  Assistants.  The 

application was enclosed with  copy of  F.I.R.,  statements of 

witnesses  and  the  investigation  report  submitted  by  SDPO 

Suman  Chakraborty.  The  allegation  against  the  accused 

persons was that on 7.6.07 those three accused persons while 

distributing  forms of Kalpataru schemes in their  dispensary 

they collected illegal gratification at the rate of Rs. 20 to 200/- 

from  different  beneficiaries.  On  the  same  day  Executive 

Magistrate Sri Anil Ch. Das caught the accused persons red 

handed  and  recovered  the  currency  notes  from  their 

possession.  After  going  through  the  FIR,  statements  of 

witnesses  and  investigation  report  he  accorded prosecution 

sanction U/S 7 P.C. Act against those three accused persons 

vide Ext. No. 5.  

60.  Accused  persons  in  their  statement  U/S  313  Cr.P.C. 

have  denied  the  accusation  made  against  them  by  the 
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prosecution witnesses. According to DW-1 Sri Kedar Thakur 

on  7.6.06  at  about  10  to  11  a.m.  when  he  went  to  the 

Veterinary  office  at  Kwarital  to  bring  one  scheme  form  for 

Jersey cow he found twenty to twenty five people gathered 

there for collection of forms and he did not see any person 

giving money to the officials and accused Dr. Behra gave him 

one  form  without  taking  any  money  from  him.  DW-2  Md. 

Masuddin Ahmed has stated that on 7.6.07 at about 1 to 1-30 

p.m. when he went to Veterinary center at Kwarital to collect 

forms of goatery scheme he was given one such form free of 

cost by one  of the employees and he had also seen many 

people gathered there for the same purpose and he did not 

know whether any person had given any money for the form to 

the officials. DW-3 Ratul Bora has also stated that on 7.6.07 

while  he  was  in  his  Veterinary  Sub Center  at  Missa  under 

Kwarital  Veterinary  Dispensary  and  about  10  a.m.  his 

colleague Nuruddin Ahmed went to Kwarital Veterinary Center 

to bring injection for artificial insemination and at about 2-20 

p.m.  he returned to  their  center.  DW-4 Prasanna Bora has 

stated that on 7.6.07 at about 12 noon he went to Kwarital to 

collect  forms of Kalpataru goatery scheme and accused Dr. 

Behra had given him one such form without taking any money 

from him and  he found 20 to 25 people gathered there to 

collect forms. DW-5 Sri Nabir Hussain has stated that accused 

Arshad Ali is his elder brother and in 2006 he had purchased 

one auto-rickshaw  bearing registration No. AS-02-C-9819 by 

taking  loan  and  his  elder  brother  Arshad  Ali  stood  as 

guarantor. The price of the auto-rickshaw was Rs. 2 lakhs and 

he  made  down-payment  of  Rs.  83,000/-  and  as  per  loan 

agreement  he  had  to  repay  the  loan  in  24  equal  monthly 

installments. The first 12 installments  was paid at the rate of 

Rs. 4716/- and the remaining 12 installments were paid at the 

rate of Rs. 4500/-. On 5.1.09 the entire loan was repaid. Ext. 

No.  A  is  the  higher  purchase  agreement  with  Rajlaxmi 
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Enterprise and Ext. A (1), B (1), B (2), B (3) and B (4) are the 

receipts of installments paid to the said company. He has also 

stated  that  the  amount  of  Rs.  4530/-  which  was  found  by 

police in a polythine bag with his elder brother Arshad Ali in his 

office  on  7.6.07  was  given  by  him  to  keep  with  him  for 

repayment of the installment of the said vehicle.

61.  On perusal of the evidence of 12 prosecution witnesses 

it is found that six PWs namely Sri Chandra Sekhar Mishra, 

Nandalal Upadhaya, Pradip Saikia, Smti Minoti Bora Bharali, 

Yakub  Ali  and  Jogen  Bora  are  declared  hostile  by  the 

prosecution  when  they  declined  to  support  the  prosecution 

case.   PW-1  Chandra  Sekhar  Mishra,  PW-2  Nandalal 

Upadhaya,  PW-5 Smti  Minoti  Bora Bharali,  PW-6 Yakub Ali 

and PW-7 Jogen Bora were suggested that in their statement 

before the investigating officer they had stated that Veterinary 

officials (accused persons) had taken illegal gratification at the 

rate  of  Rs.  50  to  200/-  from  them.  According  to  PW-4 

Executive  Magistrate  on  the  date  of  occurrence  when  he 

arrived at the Veterinary office he had found three accused 

persons namely, Najiruddin Ahmed, Abani Pathak and Arshad 

Ali  inside  the  office  counter  and  its  door  was  closed  from 

inside and when he knocked the door  repeatedly  accused 

Najiruddin  opening  the  door  fled  away  from  the  place  of 

occurrence. Thereafter he found Rs. 1365/- in the pocket of 

accused Arshad Ali and Rs. 3165/- in a polythine bag kept by 

accused  Arshad  Ali  in  his  official  drawer.  In  his  cross-

examination he he has stated that when he arrived there he 

found about 500 people  in agitating mood raising slogans to 

arrest the Veterinary officials and on his request the people 

became clam and when he entered the office he had seen the 

Veterinary officials taking currency notes of Rs. 50/- from the 

people.  When  he  wanted  to  enter  the  office  the  door  was 

locked from inside and when he knocked the door repeatedly 

the door was opened by Najiruddin who had fled away from 
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the office.  He has also  stated that  the transaction  with  the 

people  was  done  from  the  counter  of  the  office  where 

medicines are distributed. On asking the accused persons told 

him that they were collecting money for the schemes when he 

asked  them  to  show  any  documents  authorising  them  to 

collect money they failed to give up any such documents. He 

has also stated that when he entered the office he had seen 

accused Abani Pathak and Arshad Ali sitting together but no 

money was recovered from Abani Pathak. He has also stated 

that though accused Arshad Ali and Abani Pathak were sitting 

together  it  was  only  accused  Arshad  Ali  who  was  taking 

money  from  the  public.  Now  the  question  is  whether  the 

evidence  given  by  PW-4  is  corroborated  by  any  other 

witnesses. 

62.  PW- 1 Chandra Sekhar Mishra  has specifically stated 

that on the date of occurrence at about 11-30 a.m. while he 

was standing in the queue to receive the forms from the office 

there  was  quarrel  amongst  the  applicants  because  the 

Veterinary officials were taking illegal gratification and he left 

the office when police arrived there. PW-2 Nandalal Upadhaya 

has also stated that at about 11 a.m. while he was standing in 

the queue to  collect  the forms there was  hue and cry  and 

when one Magistrate arrived there he went out from the office. 

PW-6 Yakub Ali has also stated that on the date of occurrence 

many people gathered in the Veterinary office to collect forms 

of  schemes  under  Kalpataru  scheme  for  self-employment. 

Accused  Arshad  Ali  in  his  statement  U/S  313  Cr.P.C.  has 

admitted the recovery of the currency note of Rs. 4530/- from 

his possession.  PW-8 Investigating Officer corroborating the 

evidence of PW-4 Anil Ch. Das has also stated that Executive 

Magistrate  Anil  Ch.  Das  came to  Kaliabor  police  station  to 

inform that there was hue and cry in the Veterinary office due 

to  distribution  of  forms  under  Kalpataru  scheme  and  said 
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information was entered in the General Diary vide GD No. 135 

dated 7.6.07. He has also stated that when he arrived there 

the people gathered there informed him that  the Veterinary 

officials were taking money while distributing scheme forms to 

the public as directed by the Executive Magistrate he seized 

Rs.  4530/-  of  different  denominations from accused Arshad 

Ali.

63.  According to DW-1, DW-2, DW-3 and DW-4 on the date 

of  occurrence  they  went  to  Kwarital  Veterinary  Center  to 

collect  forms and they did not see any person giving illegal 

gratification to the Veterinary officials. Explaining the position 

of  Rs.  4530/-  DW-5 Nabir  Hussain has stated that  the said 

amount  was  given  by  him  to  his  elder  brother  Arshad  Ali 

towards  the  monthly  installment  of  Rs.  4500/-  of  his  auto-

rickshaw  bearing  registration  No.  AS-02-C-9819.  The 

evidence of PW-4 shows that he recovered Rs. 1365/- from 

the  pocket  of  accused  Arshad  Ali  and  Rs.  3165/-  from  a 

polythine bag kept in his official drawer by accused Arshad Ali. 

DW-5  has  simply  stated  that  the  currency  notes  found  in 

possession of accused Arshad Ali was given by him towards 

his monthly installment. He has not given any explanation why 

his elder brother Arshad Ali had kept the currency notes in two 

parts. He has also not given the denominations of the currency 

notes given by him to his elder brother. If we go through the 

seizure  list  lit  would  show  that  recovered  currency  notes 

included ten 100 rupee currency note,  thirty two  50 rupees 

currency note,  thirty one 20 rupees currency note,  hundred 

and  twelve  10  rupees  currency  note  and  six  five  rupee 

currency note. Even PW-1 Chandra Sekhar Mishra who was 

declared hostile by the prosecution has stated that when he 

was  standing  in  the  queue   to  receive  the  form  from  the 

Veterinary office there was quarrel amongst the applicants for 

taking illegal gratification by the Veterinary officials.
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64.           On careful scrutiny of the prosecution evidence it is  

seen that the prosecution case is based on oral evidence as 

well as circumstantial evidence. The Hon'ble Supreme Court in 

Gambir Vs State of  Maharashtra AIR  1982 SC 1157 well 

settled-  The  law  regarding  circumstantial  evidence  is  well 

settled. When a case rests upon the circumstantial evidence, 

such evidence must satisfy three tests : (1) The circumstances 

from which an inference of guilty is sought to be drawn, must 

be cogently  and firmly established;  (2)  those circumstances 

should be of a definite tendency unerringly pointing towards 

guilty  of  the  accused;  (3)  the  circumstances,  taken 

cumulatively, should form a chain so complete that there is no 

escape from the conclusion that within all  human probability 

the crime was committed by the accused and none else. The 

circumstantial evidence in order to sustain conviction must be 

complete and incapable of explanation of any other hypothesis 

than  that  of  the  guilt  of  the  accused.  The  circumstantial 

evidence should not  only be consistent  with the guilt  of the 

accused but should be inconsistent with his innocence.

65.           The circumstances of the case in hand is that on the 

date of occurrence the people (beneficiaries) gathered there 

had  been  making  hue  and  cry  over  the  taking  illegal 

gratification by the officials of Veterinary Center, Kwarital. On 

arrival of the Executive Magistrate PW-4 one of the employes 

Nuruddin Ahmed fled from the office and Veterinary doctor Dr. 

D.K. Behra rushed to the complainant to save him from being 

assaulted by the people who were agitating over the taking of 

illegal  gratification  by  veterinary  officials.  The  prosecution 

evidence  has  also  shown  that  when  the  bribe  was  being 

collected accused Abani Pathak, Nuruddin Ahmed and Arshad 

Ali  were sitting together  inside the drug distribution counter 

locking  the  door  from  inside  and  the  collected  money  in 

smaller  denomination  in  a  polythine  bag  was  kept  in  the 
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drawer of the office table. The DW-1 in his cross-examination 

has stated that at the time of taking the form from the office 

accused Dr. Behra was inside the office. DW-4 in his cross-

examination has stated that accused Dr. Behra was inside the 

room and at the time of giving the form to him by Dr. Behra the 

other three accused persons were also with him and he had 

also seen the people struggling for the forms. Thus from the 

prosecution  as  well  as  defence  evidenced  it  is  found  that 

accused  Dr.  Behra  was  sitting  together  with  his  three 

subordinate employes when they were collecting gratification 

from the people and in order to save him from being assaulted 

by the people he had rushed to the Executive Magistrate PW-

4 who had in turn taken him in his vehicle to the SDO office 

and on the same day he was arrested. The evidence adduced 

by  the  prosecution  side  is  so  convincing  that  no  one  can 

believe  that  the  accused  persons  were  sitting  together  for 

nothing inside the drug distribution center where one of them 

was keeping currency notes in a polythin bag. It can never be 

said that accused Arshad Ali Veterinary Field Asstt. was sitting 

there by keeping the part of the vehicle installment amount in 

a polythin bag of his office drawer. The evidence given by PW-

4 Anil Das is not only corroborated by other prosecution and 

defence witnesses but it is also corroborated by circumstantial 

evidence in material  particulars. I  do not find any reason to 

disbelieve the prosecution story. 
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66.  Following my discussion in the forgoing paras in the light 

of legal ratio laid down by the apex court I am of firm view that 

the  prosecution  has  established  the  case  u/s  7  P.C.  Act 

beyond  any  shadow of  doubt  against  all  the  four  accused 

persons  namely  Dr.  Dhirendra  Kr.  Behra,  Abani  Pathak, 

Nuruddin Ahmed and Arshad Ali. 

67.  In their reply to the question on sentence the accused 

persons have stated that they should be dealt with leniency. 

According  to  accused  Arshad  Ali  he  has  been  confined  to 

wheel  chair  because  of  the  paralysis  of  his  lower  limbs. 

Accused Nuruddin  Ahmed has stated that  he is  completely 

innocent and falsely implicated in this case. Because of his 

heart ailment pace maker was implanted four years back and 

now he  has  been  advised  by  Gauhati  Medical  College  for 

kidney transplantation. 

68.  As we know that bribery and graft by public servant is 

one of the most organized crime which characterized as white 

colour crime. This type of offence has been increasing day by 

day. If  the accused persons are dealt with leniency it  would 

send a very wrong message not only to the  accused persons 

but also to the probable offenders. 

69.  In  view of  the  prevailing  situation  of  our  country  and 

nature  of  the  offence  committed  by  the  accused  persons 

adequate punishment should be imposed to them. Accordingly 

all the four accused persons namely Dr. Dhirendra Kr. Behra, 

Abani Pathak, Nuruddin Ahmed and Arshad Ali are convicated 

u/s  7  PC  Act  and  sentenced  to  undergo   rigorous 

imprisonment for two years with fine of rupees ten thousand 

each  in  default  to  undergo  rigorous  imprisonment  for  six 

months. The period of detention during investigation or trial if 

any shall be set off against the period of imprisonment. 

  Special Judge, Assam, 
Guwahati 
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Appendix
Exhibited by Spl. PP -
1. Ext. 1 - Seizure list
2. Ext. 2-  FIR
3. Ext. 3- Chargesheet
4. Ext. 4 & 5–  Prosecution sanction orders
5. M. Ext. 1 – Currency notes
6. M. Ext.  2 –  Photocopy of scheme
7. M. Ext. 3 – Polythin bag

Exhibited by defence - 
1. Ex. A – Agreement of Laxmi Enterprise.
2. Ext. B, B(1) to B3) – Money receipts of M/S Taz Hire Purchase. 

Special Judge, Assam,
Guwahati 
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      Spl. Case No. 12/2006

Name of the accused – A.C. Patowary

Question on sentence - 

Q. In this case you are found guilty U/S 120 (B)/420/409 IPC R/W section 13 

(2) PC Act. Out of those four offences, offence U/S 409 is punishable up to 

imprisonment for life and fine. What would you say any thing on question 

of sentence ? 

Ans.  I am innocent and now I am 79 years old. I had been struggling for 

installation and improvement of the Cardiology department of Guwahati 

Medical  College  Hospital  and  that  money  was  collected  from  the 

Government of India and my intention was to improve the medical college 

regarding treatment facilities because at that time many of the people went 

out  to  other  institutions  like  AIIMS,  Chennai  and  died  on  their  way. 

Considering my age I may be dealt with leniency and today I have filed one 

application U/S 360 Cr.P.C. and another U/S 389 Cr.P.C. 

Q. When the Cathlab machine was first introduced.

Ans :- The Cathlab machine was first introduced in the year 1989 and it did 

not function and now cathlalb machine is available at Guwahati Medical 

College Hospital but I do not know when it was installed.

 

Special Judge, Assam,

Guwahati 


