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JUDGMENT

                    The prosecution case as unfolded at the trial is that on 

12.9.90  at  11-20  P.M.  two  un-identified  motorcyclist  came  to  the 

residence  of  deceased  Romen  Pathak  and  when  he  was  called  by 

them, Romen Pathak and his wife came out by opening the door and 

without  delay those two unidentified persons  shot  at  Romen Pthak 

killing  him  on  the  spot.  It  was  suspected  that   one  Sri  Ramesh 

Mazumdar and Gakul Sarania who had an altercation with deceased 

Romen  Pathak  on  2.9.90  on  the  election  matter  of  Assam  Gana 

Parishad (Political party) of Tamulpur constituency were involved in 

the incident. On the basis of this ejahar Tamulpur police station case 

No. 134/90 under section 302/34 IPC was registered and the case was 

endorsed to police Sub Inspector  Sahabuddin Ahmed.  In course of 

investigation  it  came  to  light  that  accused  Dibakar  Deka  @ Dipu 

Bora, Atul Pathak and Bhaben Deka were involved in this murder. 

Later section 3 / 4 TADA (P) Act was added on the ground that those 

accused persons were members of extremist organization ULFA and 

they had striken terror in Nalbari district. Firearms with ammunitions 

used  in  commission  of  the  offence  were  seized.  Accused  Bhaben 

Deka @ Babul was absconding since the date of occurrence.

                 On completion of investigation the Investigating Officer 

filed charge sheet U/S 302/34 I.P.C. R/W section 3 / 4 TADA (P) Act 

was  filed  against  those  three  accused  persons  showing  accused 

Bhaben Deka as absconder.

                 In pre-trial stage accused Bhaben Deka appeared before the 

court and he was granted bail. On their appearance before the court 

charge under section 302/34 IPC R/W section 3 / 4 TADA (P) Act 

were  framed  against  those  three  accused  persons  namely  Dibakar 

Deka, Atul Pathak and Bhaben Deka to which they pleaded not guilty 

and claimed to be tried. 
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                In order to prove the case the prosecution has examined 13  

(thirteen) witnesses, one court witness was also examined. In support 

of the defence plea one DW was examined. Thereafter  my learned 

predecessor while recording the evidence of three defence witnesses 

used  the  nomenclature  ‘CW’  instead  of  DW.  The  CW-1  Sri 

Amarendra  Kr.  Sinha  Kashyap,  Superintendent  of  Police  who had 

recorded  the  confession  of  the  accused  person  was  in  fact  a 

prosecution  witness  but  my  learned  predecessor  used  the 

nomenclature as CW-1. 

           On perusal of the statement of the accused persons recorded by 

my  learned  predecessor  when  it  was  found  that  the  entire 

incriminating material against the accused persons was not brought to 

the knowledge of the accused persons, they were re-examined under 

section 313 Cr.P.C.

           After closure of prosecution evidence accused Dibakar Deka 

had taken the Juvenile plea and in support of his plea he examined one 

DW and 3 CWs. It is mentionable that during the enquiry held under 

section 7 (1) of Juvenile Justice (Care and Protection) of Children Act 

2000, after going through the evidence adduced by accused Dibakar 

Deka his juvenile plea was rejected vide order dated 31.12.2012.

                

Points for determination   :  
(i) Whether the accused persons on 12.9.90 at 11-20 P.M.  in 

furtherance of their common intention committed murder of 

Romen  Pathak  by  intentionally  causing  his  death  in  his 

residence at Sarangbari village.

(ii) Whether the accused persons on the same time and at the 

place of occurrence had caused disruptive activities to strike 

terror in the minds of the people of that village.
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Reasons for decision :

            I have heard the learned Public Prosecution and the learned 

defence advocate and compared the evidence on record.

                   PW-1 Sri Somen Pathak is the complainant and younger 

brother of deceased, PW-2 Smti Tulika Pathak is the widow of Late 

Romen  Pathak,  PW-3  Dr.  Nirendra  Nath  Bhuyan  is  the  Medical 

Officer, PW-4 Sri Prafulla Mahanta, PW-5 Kamal Kanti Das, PW-6 

Mrinal  Das  and  PW-7  Dharanidhar  Das  are  neighbours  of 

complainant. PW-8 Gopal Choudhury is the Armourer, PW-9 Nibaran 

Ch.  Talukdar,  PW-10 Samsul  Alam Ahmed,  PW-11 Jitmol  Doley, 

PW-12  Bolindra  Kr.  Medhi,  PW-13  Debojit  Khanikar  and  CW-1 

Amarendra Kr. Sinha Kashyap are investigating officers. 

               DW-1 Dibakar Deka is the accused person, CW-2 Rup Kr. 

Gogoi,  CW-3  Ajit  Barman,  CW-4  Kalpa  Nath  Deka  are  defence 

witnesses to support the juvenile plea.

               According to PW-1 Somen Pathak deceased Romen Pathak 

was  his  elder  brother  and  on  12.9.90  at  about  11-30  p.m.  two 

motorcyclist came to meet his elder brother Romen Pathak and when 

he came out with his wife the miscreants shot him dead on the spot 

and fled away from the place of occurrence. On the following day he 

filed the ejahar with the Officer-in-Charge of Tamulpur Police Station 

vide Ext. No.1. He has also stated that though he was present at the 

time of occurrence he could not recognize the assailants who killed 

his elder brother and later he came to know from a news item that 

accused Dibakar Deka was involved in the murder of his brother.

                     PW-2 Smti Tulika Pathak in her evidence before the 

court has stated that on 12.9.90 at about 10 p.m. after taking dinner 

she and her husband were preparing to go to bed and at about 11-20 

p.m. when they heard someone calling her husband by name from out 

side repeatedly, she and her husband came out and saw two young 

boys  standing  in  their  courtyard.  As  soon  as  her  husband  arrived 
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accused Dibakar Deka bringing out one firearm from his pocket shot 

at her husband causing injuries to his person and when her husband 

tried to go to their kitchen, accused Dibakar Deka again fired on him 

and then her husband fell down on the ground as a result of which her 

husband  died.  Thereafter  the  accused  Dibakar  Deka  again  fired 

causing injury to the feet of her husband and then they left the place of 

occurrence.  She  has  also  stated  that  when  she  raised  alarm,  local 

people gathered there and on the following morning her brother-in-

law lodged the ejahar with the police station. According to PW-2 on 

the night of the date of occurrence the accused Atul Pathak was also 

present.

                 PW-3 Dr. Nirendra Nath Bhuyan has stated that on 13.9.90 

when he was serving as Medical and Health Officer at Nalbari Civil 

Hospital, he had performed postmortem examination on the dead body 

of Romen Pathak in connection with Tamulpur police station case No. 

134/90 and the deceased was identified by Constable  No.59 Amen 

Ali,  Constable  No. 10 Jainarayan Sinha, Gobinda Das and Promod 

Mahanta. On examination he found two wounds of exit on the back of 

the  left  side  of  the  chest.  Both  the  injuries  caused  rupture  of  the 

pleurae, lung, pericardium and the heart. Al these wounds were ante-

mortem in nature. In his opinion cause of death was due to damage to 

the heart, left lung and hemorrhage leading to shock. Ext. No.2 is the 

postmortem report.

                    PW-4 Prafulla Mahanta, PW-5 Kamal Kanti Das, PW-6 

Mrinal  Das  and  PW-7  Dharanidhar  Das  are  neighbours  of  the 

deceased and they came to the place of occurrence after the incident. 

PW-5  Kamal  Kanti  Das  witnessed  the  seizure  of  firearms.  PW-6 

Mrinal Das and PW-7 Dharanidhar Das were the witnesses in whose 

presence inquest on the dead body was done. Ext. No.4 is the inquest 

report.

                   PW-8 Gopal Choudhury is the armourer and on 9.8.01 

when  he  was  attached  to  14th A.P.  Battalion,  Doulasal  and  he 
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examined  three  live  9mm carbine  ammunitions,  three  9mm empty 

cases of carbine and two 9mm bullets.  

                   PW-9 Nibaran Ch. Talukdar was the Officer-in-Charge of 

Tamulpur  police  station  and  on  1.3.93  he  arrested  accused  Hira 

Sarania, Manoranjan Pathak and Sahadeb Das. PW-10 Samsul Alam 

Ahmed was the Officer-in-Charge of Tamulpur police station and on 

16.7.94 he arrested accused Atul Pathak after showing him arrested in 

the case. PW-11 Jitmol Doley was the Additional Superintendent of 

Police  at  Nalbari  and  on  23.3.01  after  taking  up  the  case  for 

investigation he recorded the statement of witness Dr. Hemanta Das 

and he made the prayer for prosecution sanction against the accused 

persons.  Ext.  No.6  is  the  prosecution  sanction  order  and  on 

completion  of  investigation  he  filed  the  charge  sheet  against  those 

three accused persons vide Ext. No.7. PW-12 Bolendra Kr. Medhi was 

the  Deputy  Superintendent  of  Police  at  Nalbari  and  on  2.3.01  he 

recorded the statement of witness Dr. Hemanta Das. PW-13 Debojit 

Khanikar was the Sub Inspector of police of Tamulpur Police Station 

and on 7.12.92 he had shown accused Dibakar Deka arrested in the 

instant case.

            CW-1  Sri  Amarendra  Kr.  Sinha  Kashyap  was  the 

Superintendent of Police, Nalbari and on 1.1.93 investigating officer 

produced  accused  Dibakar  Deka  before  him  for  recording  his 

confessional statement and when accused Dibakar Deka expressed his 

desire to confess his guilt he cautioned him about the consequence of 

making  confession  and  kept  him in  a  room near  his  chamber  for 

reflection of three hours.  After  completion  of reflection time when 

accused  was  produced  before  him  he  again  explained  to  him  the 

consequences  of  making  the  confession  and  then  as  desired  by 

accused he recorded his confessional statement vide Ext. No.8. He has 

also stated that as he did not know Assamese language at that time his 

subordinate Sri B. Nath, Deputy Superintendent of Police, Nalbari had 

written  the  confessional  statement  of  accused  Dibakar  Deka  in 
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Assamese language and when he was satisfied that the accused made 

the confession voluntarily he recorded it vide Ext. No.8.

          The evidence of DW-1 Dibakar Deka, CW-2 Rup Kumar 

Gogoi,  CW-3  Ajit  Barman  and  CW-4  Kalpa  Nath  Deka  is  not 

discussed  again  because  the  juvenile  plea  taken  by  the  accused 

Dibakar Deka was rejected vide order dated  31.12.12. 

             On perusal of the evidence of 13 prosecution witnesses and 

CW-1 it transpires that the prosecution case primarily relies on the 

evidence of PW-2 Tulika Pathak who had allegedly saw the accused 

persons  at  the  time  of  commission  of  the  offence  and  CW-1  Sri 

Amarendra Kumar Sinha Kashyap who had recorded the confessional 

statement of accused Dibakar Deka. PW-2 Tulika Pathak in her cross-

examination has admitted that she was not called by the Investigating 

Officer to identify the accused in the Test Identification Parade. It is 

also stated by her that she had seen the accused persons for the first 

time on the night of the alleged date of occurrence and now she has 

identified them in the court that is on the date of her giving evidence 

i.e. on 28.7.06. A plain reading of the ejahar lodged by her brother-in-

law Somen Pathak shows that wife of the deceased Tulika Pathak was 

present when her husband was shot dead on the night of the date of 

occurrence and one Sri Ramesh Mazumdar and Gakul Sarania were 

suspected  to  have  been  involved  in  the  murder.  Name  of  accused 

Dibakar Deka or Atul Pathak and Bhaben Deka were not mentioned. 

On  perusal  of  the  statement  of  Tulika  Pathak  recorded  by  the 

Investigating Officer  U/S 161 Cr.P.C. it  is  seen that Tulika Pathak 

could not identify the assailants of her husband nor she stated that she 

could identify them if they were produced before her. In her statement 

U/S 161 Cr.P.C. she has stated that the miscreants were young boys of 

around  22-25  years  of  age  and  actually  firing  incident  of  3  to  4 

minutes  was witnessed by her  alone.  Thus from her evidence it  is 

crystal clear that she has identified accused Dibakar Deka for the first 

time in the court after 16 years of the date of occurrence. None of the 

prosecution  witnesses  have  stated  that  PW-2  Tulika  Pathak  had 
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disclosed the name of accused Dibakar Deka before any one of them 

after the incident.  

              The Hon’ble Supreme Court in Vijayan Vs State of Kerela 

(1999)  3  Supreme  Court  Cases  54 held  that  identification  of  the 

accused in court many years after the occurrence cannot be accepted.

           The  prosecution  also  relies  on  the  evidence  of  CW-1 

Amarendra Kumar Sinha Kashyap who had recorded the confessional 

statement of accused Dibakar Deka. In his evidence before the court 

CW-1  has  stated  that  on  1.1.93  when  the  investigating  officer 

produced  accused  Dibakar  Deka  before  him  for  recording  his 

confessional statement he asked the accused Dibakar Deka whether he 

was agreed to confess his guilt and when the accused Dibakar Deka 

expressed  his  desire  to  confess  his  confessional  statement  was 

recorded  in  Assamese  by  Deputy  Superintendent  of  Police  Sri  B. 

Nath, Nalbari as he did not know Assamese. In his evidence CW-1 

has simply exhibited the confessional statement of accused Dibakar 

Deka vide Ext.  No.8.  The story allegedly  told by accused Dibakar 

Deka in his confession is not stated by this witness. It is not known 

why did the Investigating Officer not hold Test Identification Parade 

to identify accused Dibakar Deka by the witnesses.  The incident took 

place  on  12.9.90  and  confession  of  accused  Dibakar  Deka  was 

recorded on 1.1.93.  In  his  cross-examination  CW-1 has  stated  that 

accused Dibakar Deka was produced before him from police custody 

and he does not know for how many days accused Dibakar deka was 

in police custody.

                 Honble Supreme Court in Arup Bhuyan –Vs – State of 

Assam 2011 (3) GLT (SC1) held that confession to a police officer is 

inadmissible vide Section 25 of the Evidence Act, but it is admissible 

in  TADA  cases  vide  Section  15  of  the  Terrorist  and  Disruptive 

Activities (Prevention) Act. 1987. Confession is a very weak kind of 

evidence. As is well known, the wide spread and rampant practice in 

the  police  in  India  is  to  use  third  degree  methods  for  extracting 

confessions from the alleged accused. Hence, the Courts have to be 
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cautious in accepting confession made to the police by the alleged 

accused. Unfortunately, the police in our country are not trained in 

scientific investigation (as is the police in Western countries) nor are 

they  provided  with  the  technical  equipments  for  scientific 

investigation, hence to obtain a conviction they often rely on the easy 

short cut of procuring a confession under torture. Torture is such a 

terrible thing that when a person is under torture he will confess to 

almost any crime. Even Jaon of Arc confessed to be a witch under 

torture.  Hence,  where  the  prosecution  case  mainly  rests  on  the 

confessional statement made to the police by the alleged accused, in 

the  absence  of  corroborative  material,  the  courts  must  be  hesitant 

before they accept such extra-judicial confessional statements.

          The Hon’ble Supreme Court in Kartar Singh – Vs- State of 

Punjab (1994) 3 Supreme Court cases 569 laid the guide line to 

treat the accused persons detained under TADA (P) Act. 

1. It  is  specifically  stated  that  the  confession  should  be 
recorded in a free atmosphere in the same language in which 
the person is examined and as narrated by him.

2. The  person  from  whom  a  confession  has  been  recorded 
under Section 15(1) of the Act, should be produced before 
the  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate  to whom the confession is  required to  be sent 
under  Rule  15(5)  along  with  the  original  statement  of 
confession,  written  or  recorded  on  mechanical  device 
without unreasonable delay.

3. The  Chief  Metropolitan  Magistrate  or  the  Chief  Judicial 
Magistrate should scrupulously record the statement, if any, 
made by the accused so produced and get his signature and 
in case of  any complaint  of  torture,  the person should be 
directed to be produced for  medical  examination  before a 
Medical Officer not lower in rank than of an Assistant Civil 
Surgeon.

4. Notwithstanding anything contained in the Code of Criminal 
Procedure,  1973,  no  police  officer  below  the  rank  of  an 
Assistant Commissioner of Police in the Metropolitan cities 
and elsewhere  of  a  Deputy  Superintendent  of  Police or  a 
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police  officer  of  equivalent  rank,  should  investigate  any 
offence punishable under this Act of 1987.

This is necessary in view of the drastic provisions of this 
Act, more so when the Prevention of Corruption Act, 1988 
under section 17 and the Immoral  Traffic  Prevention Act, 
1956 under Section 13, authorise only a police officer of a 
specified  rank  to  investigate  the  offences  under  those 
specified Acts.

5. The police officer if he is seeking the custody of any person 
for pre indictment or pre-trial interrogation from the judicial 
custody must file an affidavit sworn by him explaining the 
reason not only for such custody but also for the delay, if 
any, in seeking the police custody.

6. In case, the person, taken for interrogation, on receipt of the 
statutory warning that he is not bound to make a confession 
and  that  if  he  does  so,  the  said  statement  may  be  used 
against  him  as  evidence,  asserts  his  right  to  silence,  the 
police  officer  must  respect  his  right  of  assertion  without 
making any compulsion to give a statement of disclosure.

            According  to  Section  15  of  TADA  (P)  Act  (1)  

Notwithstanding anything in the Code or in the Indian Evidence Act, 

1872  (1  of  1872),  but  subject  to  the  provisions  of  this  section,  a 

confession made by a person before a police officer not lower in rank 

than a Superintendent of Police and recorded by such police officer 

either in writing of on any mechanical device like cassettes, tapes or 

sound tracks from out of which sounds or images can be reproduced, 

shall be admissible in the trial of such person or co-accused, abettor or 

conspirator for an offence under this Act or rules made there-under :

(2)       The police officer shall, before recording any confession under 

sub-section (1), explain to the person making it that he is not bound to 

make a confession and that, if he does so, it may be used as evidence 

against  him  and  such  police  officer  shall  not  record  any  such 

confession  unless  upon  questioning  the  person  making  it,  he  has 

reason to believe that it is being made voluntarily.
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      In the case in hand it is found from the evidence of CW-1 that 

accused  Dibakar  Deka  was  not  sent  to  Chief  Judicial  Magistrate, 

Nalbari  along  with  the  confession  recorded.  In  the  confessional 

statement it is not written by CW-1 that accused Dibakar Deka was 

given three hours time for reflection. It is also seen in his evidence 

that accused Dibakar Deka was not asked about his health and mental 

condition at the time of recording the confessional statement. If the 

evidence given by CW-1 is scrutinized in the light of legal ratios laid 

down by Apex Court  it  cannot be said that  accused Dibakar Deka 

confessed  before  him voluntarily  rather  it  was  extracted  under  the 

atmosphere of fear.

            Having  regards  to  the  oral  evidence  adduced  by  the 

prosecution witnesses in the light of the specific legal provisions and 

legal ratios laid down by the Apex Court  it is quite logical to hold 

that  the  prosecution  has  failed  to  prove  the  case  against  accused 

Dibakar  Deka,  Atul  Pathak  and  Bhaben  Deka  beyond  reasonable 

doubt. In the result all the accused persons are acquitted on benefit of 

doubt. Their bail bonds stand discharged.

                                                                                         Judge

Designated Court

Assam, Guwahati 
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Appendix 

Exhibited by Spl. P.P.

1. Ext. 1 – F.I.R.

2. Ext 2  -  Postmortem report

3. Ext. 3 -  Seizure list

4. Ext. 4 – Inquest report

5. Ext. 5-   Seizure list

6. Ext. 6-   Prosecution sanction

7. Ext. 7-  Charge sheet

8. Ext. 8-  Confessional statement

           

                                                         Judge

  Designated Court

  Assam, Guwahati
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