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JUDGMENT 

                        The prosecution story in short is that on 17.8.91 one Sri 

Dimbeswar Doyal Sarma lodged an ejahar with Jorhat Police Station 

stating that on that day at about 9 a.m. two un-identified youths came 

to his house in a motorcycle and started to shoot at his son Debabrata 

Sarma, Publicity Secretary of Assam United Reservation Movement, 

as a result of which he was severely injured and when the two un-

identified youths started to run away from his house his youngest son 

Bishnurath  Sarma  apprehended  one  of  them  with  the  help  of  his 

parents and immediately police personnel on duty arrested the said 

accused person and recovered one pistol with ammunitions from his 

possession.  It  is also stated that  in this incident his son Bishnurath 

Sarma was also injured in the incident and the apprehended miscreant 

disclosed his name as Dipak Dutta of Gorokhiyadal. 

                       On the basis of this ejahar Jorhat Police Station case 

No. 398/91 U/S 448/307/326/324 I.P.C. R/W section 3 / 4 TADA (P) 

Act was registered and the case was endorsed to police Sub Inspector 

P.C.  Roy  for  investigation.  During  investigation  one  white  colour 

Yamaha motorcycle and four empty cartridges were seized from the 

place of occurrence. It also came to light that apart from Dipak Dutta, 

accused Nabajyoti Borkotoki and Ranju Sarma were also involved in 

this incident and accordingly they were also arrested. On completion 

of investigation all those three accused persons were sent up for trial 

U/S 448/307/326/324 I.P.C. R/W section 3 (5) / 5 TADA (P) Act.

                    In pre-trial stage accused Ranju Sarma had expired. On 

their  appearance  before  the  court  charge  U/S  307/34  I.P.C.  R/W 

section 3 (5) TADA (P) Act were framed against accused Nabajyoti 

Borkotoki  and  Dipak  Dutta  to  which  they  pleaded  not  guilty  and 

claimed  to  be  tried.  In  order  to  prove  the  case  prosecution  has 

examined 13 witnesses.
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            Points for determination -

(i) Whether accused Nabajyoti Borkotoki and Dipak Dutta on 

17.8.91 fired bullet from their pistol at Debabrata Sarma in 

his  dwelling house at  Malowali  under such circumstances 

and with the intention that if death would have caused they 

would have been guilty of murder ?

(ii) Whether  the  said  two accused  persons  being members  of 

banned terrorist  organization ULFA indulged in disruptive 

activities with a view to terrorize the people of Assam ?

                                                     

REASONS FOR DECISION

             PW-1 Tilak Singh is a businessman, PW-2 Dimbeswar Dolay 

Sarma  is  the  complainant,  PW-3  Taruna  Devi  is  the  wife  of 

complainant,  PW-4 Bishnurath Sarma and PW-5 Debabrata  Sarma, 

the injured persons, PW-6 Paresh Ch. Roy is the Police Sub Inspector, 

PW-7  Dr.  Munindra  Mohan  Neog  is  the  Medical  Officer,  PW-8 

Sibanath  Bora  and  PW-11  Liladhar  Bora  are  the  armourer,  PW-9 

Khanindra  Kr.  Choudhury,  PW-10  Bhuban  Ch.  Bora  andPW-13 

Prasanta Kr. Buragohain are the investigating Officers, PW-12 Smti 

Arundhuti Devi is the daughter of the complainant.

                 According to PW-1 Tilak Singh he had a motorcycle  

bearing registration No. AME-9600 and on 17.8.91 at about 8-30 a.m. 

two un-identified boys came to his garage and forcibly took away the 

motorcycle and on the same day at about 9 a.m. when he went to the 

Office of Superintendent of Police, Jorhat to report about the theft, he 

came to know that the motorcycle was used by those two miscreants 

in a shooting incident and when he went to the police station he found 

the  motorcycle  which  was  reportedly  seized  from  the  place  of 

occurrence.
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              PW-2 Dimbeswar Doyal Sama has stated that on 17.8.91 at  

about 9 a.m. while he was in his house two young boys came to his 

house to meet his eldest son Debabrata Sarma, who was working as a 

Lecturer at Jorhat College. When his son Debabrata Sarma met those 

two boys he was shot at by them with their pistol and when he and his 

daughter came out he apprehended one of them who was known as 

Dipak Dutta and his injured son was immediately shifted to Assam 

Medical College Hospital, Dibrugarh for treatment. On the same day 

he lodged the ejahar with Jorhat Police Station vide Ext. No.1. He  has 

also stated that while the miscreant was detained in his campus CRPF 

personnel came and they took him away with arms which was seized 

by police vide Ext. No.2, 3 and 4. 

                  PW-3 Smti Taruna Devi has stated that on the morning of  

the date of occurrence her elder son Debabrata Sarma was shot at by 

two miscreants and her younger son Bishnurath Sarma apprehended 

one of them who was known as Dipak Dutta. On the same day her 

injured son was taken to Dibrugarh for medical treatment.

                 PW-4 Bishnurath Sarma has stated that on 17.8.91 at about 

9 a.m. while he was taking bath in his residence his elder brother Dr. 

Debabrata Sarma was talking with some youths in another room of 

their house and when he heard gun shot sound he came out and found 

his elder brother lying on the court yard sustaining bullet injury. When 

he  rushed  to  apprehend  the  miscreants  they  started  to  flee  but  he 

somehow managed to apprehend one of them in their motorcycle and 

while scuffling both of them fell in a nearby ditch and he was bitten 

by  the  miscreant  on  his  back.  In  the  meantime  CRPF  personnel 

arrived  and  caught  hold  the  miscreant  who  disclosed  his  name  as 

Dipak  Dutta.  On  the  same  day  he  came  to  know that  the  fleeing 

miscreant  was  Nabajyoti  Borkotoki.  Apprehended  accused  Dipak 

Dutta along with the pistol was taken to Jorhat Police Station and the 

Yamaha  motorcycle  was  seized  from  their  compound  by  police. 

Ext. No.2, 3 and 4 are the seizure lists of the motorcycle, pistol and 

ammunitions.   
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               PW-5 Debabrata Sarma has stated that on 17.8.91 in the 

morning  while  he  was  preparing  to  go  to  his  college  his  sister 

Arundhuti Devi informed him that two boys came to meet him and 

when he was talking with them in their drawing room on the then state 

of affairs prevailing in the State, one of the miscreants pulling out a 

pistol/revolver from his pocket started to fire at him injuring bottom 

of his neck, abdomen, right hand and left side of the waist. Meanwhile 

his  younger  brother  Bishnurath  Sarma  and  his  parents  chased  the 

miscreants  and one of  them was caught  and without  delay he was 

taken to Dibrugarh Medical College Hospital for treatment. While he 

was undergoing treatment in the hospital he came to know from TV 

report  that  accused  Dipak  Dutta  and  Nabajyoti  Borkotoki  were 

involved in the incident. He has also stated that as he was Publicity 

Secretary  of  UMCRA  he  was  sought  to  be  killed  by  ULFA 

organization. For seventeen days he was at Assam Medical College 

Hospital for treatment and a major operation was performed for his 

injuries.

               PW-6 Sri Paresh Ch. Roy, Police Sub Inspector has stated 

that on 17.8.91 while he was performing his law and order duty at 

Malowali tinali at about 9 a.m. one un-known boy informed him that 

there was a shooting incident in the residence of Dimbeswar Doyal 

Sarma  at  Malowali  and  immediately  he  rushed  to  the  place  of 

occurrence  with  CRPF  personnel  and  found  accused  Dipak  Dutta 

apprehended by Arundhuti  Devi and her brother Bishnurath sarma. 

Taking accused Dipak Dutta in his custody he recovered one pistol 

with  8  rounds  live  ammunitions  from  his  possession  and  he  also 

recovered one  empty  cartridge,  which were seized vide Ext.  No.2. 

From the same place of occurrence one Yamaha motorcycle was also 

seized vide Ext. No.3. The injured Debabrata Sarma and Bishnurath 

Sarma were sent to Jorhat Civil Hospital for medical treatment. On the 

same day he took accused Dipak Dutta along with the seized articles 

to Jorhat Police Station and the Officer-in-Charge of the police station 

endorsed the ejahar lodged by Dimbeswar Doyal Sarma to him for 
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investigation. He recorded the statement of witnesses and sent accused 

Dipak Dutta to Jorhat Civil Hosital for treatment. Material Ext. No.1 

is the seized pistol, Material Ext. No.2 are the seized five numbers of 

cartridges and Material Ext. No.3 is the seized one empty cartridge, 

Material Ext. No.4 are the seized 8 numbers of live cartridges.

                 PW-7 Dr. Munindra Mohan Neog, Medical and Health 

Officer, Jorhat Civil Hospital has stated that on 17.8.91 he examined 

Debabrata Sarma, Bishnurath Sarma and Dimbeswar Doyal Sarma in 

connection  with  Jorhat  Police  Station  case  No.  398/91.  On 

examination of Debabrata Sarma he found –

(1) One penetrating wound with excavation margin about ¼ cm in 

length.

(2) One penetrating wound over right upper chest with excoriation 

margin about ¼ cm diameter.

(3) One  penetrating  wound  over  right  buttock  with  excoriation 

margin about ¼ cm diameter.

(4) One  penetrating  wound over  right  shoulder  with  excavation 

margin about ¼ cm diameter.

(5) One  penetrating  wound  over  right  forearm  with  excavation 

margin about ¼ cm diameter.

      In his opinion the injuries are fresh and caused by gunshot injury 

but the nature of injury could not be ascertained and the patient was 

referred to A.M.C.H., Dibrugarh.

      

      On examination of Bishnurath Sarma he found –

      One abrasion over right neck 2.5 cm x ¼ cm, one abrasion two in 

number over the left chest and about 1 cm diameter, one circular tooth 

bite wound over right buttock 3 cm. The injuries are fresh, simple in 

nature and caused by blunt object in injury No.1 and 2 and injury 

No.3 is caused by teeth bite.

       On examination of Dimbeswar Doyal Sarma he found –

       One abrasion on the left side of the bck 2 cm in diameter. The 

injuries are fresh, simple in nature caused by blunt object.
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       PW-8 Sibanath Bora, armourer of Jorhat Police Reserve has 

stated that on 20.12.94 he examined one 9mm browning pistol which 

was serviceable, empty case with pistol not fired and live cartridges 

found in the pistol  not  fired.  Ext.  No.5 is the report.  Material Ext. 

No.1 is the pistol bearing registration No.72559, Material Ext. No.2 

and  3  are  the  empty  case  and  Material  Ext.  No.4  are  the  live 

cartridges.

            PW-9 Khanindra Kr. Choudhury has stated that on 12.5.97 

while he was serving as DSP at Jorhat he received the case diary from 

his predecessor DSP Pradip Pujari and he forwarded the seized arms 

and  ammunitions  to  11th A.P.,  Dergaon  for  examination  and  on 

25.6.97 he  received  the  expert  report  Ext.  No.6.  He  submitted  his 

prayer for  prosecution sanction through the Supdt.  of Police to the 

Additional  Director  General  of  Police,  CID  and  accordingly  the 

Director General of Police, Assam accorded sanction vide Ext. No.10. 

After receiving the sanction order he handed over the case diary to 

DSP (Border) Sri Prasanna Buragohain.

               PW-10 Sri Bhuban Ch. Bora has stated that on 17.8.91 while 

he was serving as Police Sub Inspector at Jorhat Police Station, Sub 

Inspector P.C. Roy seized one 9mm pistol bearing No. 72559 (380) 

LLAMA, one loaded magazine with 8 numbers of live cartridges vide 

Ext. No.8. On 18.11.91 he seized one motor bike bearing registration 

No. AME-9600 vide Ext. No.9.

     PW-11 Liladhar Bora has stated that on 21.6.91 while he 

was  serving  as  armourer  at  Police  Training  College,  Dergaon  he 

received one parcel containing arms and ammunitions for examination 

in connection with Jorhat Police Station case No. 400/91. The said 

parcel  contained  one  9mm  like  Browning  pistol  factory  made,  8 

rounds of 7.65 KF ammunitions factory made and one live round 6.65 

KF broken cartridge factory made for examination and he submitted 

the report vide Ext. No.6.

                PW-12 Smti Arundhuti Devi has stated that on 17.8.91 

while  she  was  in  her  residence  at  Malowali,  Jorhat  her  brother 
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Bishnurath Sarma and Debabrata Sarma were present. At about 8 a.m. 

hearing the ringing of calling bell she came out and saw two boys 

standing in their varandah. When they told that they wanted Sarma 

Sir, she asked her father to meet the boys. When her father came out 

the boys told that they wanted to meet Debabrata Sarma and when her 

brother Debabrata Sarma came out, the boys talked with him. After 

15/20 minutes when she heard gunshot sound, she came out and saw 

her elder brother lying on the ground with bleeding wound. When she 

was lifting her brother she saw through the door that one of the boys 

with a pistol in his hand went out and her another brother and father 

grabbed the boy and lay him down in a ditch near their residence. 

Immediately CRPF personnel came to their house and caught the boy 

who was apprehended by her father and brother. The two boys left the 

bike in their courtyard and later she came to know that apprehended 

youth was Dipak Dutta. Her elder brother sustained five bullet injuries 

and he was shifted to Jorhat Civil Hospital. Thereafter he was taken to 

Assam  Medical  College  Hospital,  Dibrugarh.  During  investigation 

police  seized  one  pistol  and  ammunitions  from  the  possession  of 

accused Dipak Dutta vide Ext. No.2. Police also seized the motorcycle 

vide Ext. No.3 from their courtyard. Ext. No.4 is the seizure list of 

empty cartridge found in their courtyard.

                 PW-13 Sri Prasanna Buragohain has stated that on 13.8.98  

while he was serving as DSP (Border) at Jorhat, he was entrusted to 

investigate  Jorhat  Police  Station  case  No.  400/91  and  after  going 

through the case diary and the prosecution sanction he submitted the 

charge sheet  against  the accused Nabajyoti  Borkotoki,  Dipak Dutta 

and Ranjan Sarma U/S 448/307/326/324 IPC R/W section 3 (5) / 5 

TADA (P) Act vide Ext. No.11. 

                     On perusal of the evidence of 13 prosecution witnesses it  

is seen that the incident was allegedly witnessed by PW-2 Dimbeswar 

Doyal  Sarma,  PW-3  Smti  Taruna  Devi,  PW-4  Bishnurath  Sarma, 

PW-5  Debabrata  Sarma  and  PW-12  Smti  Arundhuti  Devi.  PW-2 

Dimbeswar Doyal Sarma in his examination in chief has stated that as 
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he saw the apprehended miscreant for a while he had forgotten his 

physical identity. PW-3 Smti Taruna Devi, has stated that her younger 

son Bishnurath Sarma caught hold one of the two miscreants but she 

had  forgotten  the  physical  identity  of  the  apprehended  boy.  PW-4 

Bishnurath Sarma in his cross-examination has stated that he did not 

recognize the boy with whom there was a tussle inside the ditch and 

he did not know how many Dipak Dutta were there in Jorhat district 

and there might be so many Dipak Dutta in Jorhat district and police 

did  not  call  him  to  identify  the  accused  in  any  test  identification 

parade.  PW-5 Debabrata Sarma in his cross-examination has stated 

that police did not call him to identify accused Nabajyoti Borkotoki in 

any test identification parade and he collected the name of accused 

Dipak  Dutta  through  media  message  and  police  and  he  did  not 

recognize the accused persons.  PW-12 Smti  Arundhuti  Devi in her 

cross-examination has stated that  she does not  know the name and 

face of Dipak Dutta and now she cannot say whether Dipak Dutta was 

involved in the attack on her elder bothers. 

                 After going through the evidence of prosecution witnesses  

it  is  found  that  further  pending  of  the  case  would  not  serve  any 

purpose because  there is  no scope for  improvement  of  prosecution 

case by any other witnesses. The statement of the accused persons is 

therefore not recorded. It is quite logical to hold that the prosecution 

has  failed  to  prove  the  case  against  the  accused  persons  beyond 

reasonable  doubt.  They  are  acquitted  and  their  bail  bonds  stand 

discharged.

                                                                       

                                                                       Judge,
                                                                       Designated Court, Assam,
                                                                       Guwahati
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Appendix 

Exhibited by Spl. P.P.
Ext-1 ……………   F.I.R.
Ext-2 ……………   Seizure list
Ext-3 ……………   Seizure list
Ext-4 ……………   Seizure list
Ext-5……………    Expert report
Ext-6……………    Expert report
Ext-7……………    Forwarding report
Ext-8……………    Seizure list
Ext-9……………    Seizure list
Ext-10………….     Prosecution sanction
Ext-11………….     Charge sheet

                                                                      

                                                                      Judge,
                                                                      Designated Court, Assam,
                                                                      Guwahati
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