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      JUDGMENT 

 

 The prosecution case as unfolded from the record in brief is that 

on 5.8.93 at night the in-charge O/C of Barama P.S.               Sri Sushanta  

Kr. Nath received an information from one Mahammad Ali that his brother 

Rahimuddin Ahmed proceeded towards Barama, but did not return to his 

home and he made G.D.Entry no. 120 dated 5.8.93 and made preliminary 

investigation.  During  enquiry  he  came  to  know  that  the  dead  body  of 

Rahimuddin Ahmed is buried at Bennabari, he went to the place and found 

the dead body of Rahimuddin Ahmed buried in the field of one Hoto Boro. 

In the meantime one written FIR was lodged in the morning of 6.8.93 in the 

Barama P.S. by one Rakunuddin Ahmed interalia stating that on 5.8.93 his 

brother  Rahimuddin  Ahmed  was  coming  towards  home  in  his  Yamaha 

motor cycle no. AS-14/1377 and near Alekjhar some miscreants kidnapped 

his brother alongwith his motor cycle and it is suspected that after being 

murdered his brother’s dead body is buried in the Kathiatoli of one Hatram 

Boro, and prayed to take action. After receiving the FIR O/C Sushanta Kr. 

Nath registered Barama P.S. Case No. 138/93 u/s 365/302/201/34 IPC R/W 

Section 3/ 4 TADA (P) Act and thereafter police investigated the case.

After completion of the investigation police filed charge-sheet 

against accuseds Ugra Barman and Biren Barman u/s 365/302/34 IPC R/W 

Section  3(2)  (1)  (5)  TADA  (P)  Act  showing  them  as  absconder  and 

forwarded the case for trial.

During the course of  the proceeding it  was reported that  the 

accused Ugra Barman was killed in an encounter with the Army and vide 

order dated 1.2.07 the case was abated against accused Ugra Barman. The 

present accused Biren Barman was arrested and produced by the police on 



the strength of pending warrant of arrest, he was later on allowed to go on 

bail and this is the sole accused who is facing trial in this case.

The accused Biren Barman was furnished with the free copies 

as required under Section 207 Cr.P.C. and after hearing the Ld. Spl. P.P. as 

well as the learned Defence counsel my learned Predecessor framed charge 

u/s 364/201 IPC and u/s 3(2)(1)/4 TADA (P) Act against the accused. On 

being read over  and explained to  the  accused  he pleaded not  guilty  and 

claimed to be tried.

The  prosecution  in  order  to  prove  the  charge  against  the 

accused has examined as many as 9 (nine) P.Ws. The statement of the said 

accused  was  recorded  U/S  313  Cr.P.C.  The  plea  of  the  accused  was  of 

complete denial and he declined to adduce defence evidence.

I have heard the learned Spl. P.P. as well as learned counsel 

appearing  for  the  accused.  Perused  the  record  and  available  evidence 

carefully.

Point for determination :

(i) Whether on or about 5.8.93 at  about 5 P.M. at village Alekjhar 

under Barama P.S. in district Nalbari the accused Biren Barman 

kidnapped  Rahim  Uddhin  Ahmed  along  with  his  motor  cycle 

bearing registration No. AS-14/1377 with the intention to murder 

Rahim Uddhin  Ahmed  and  whether  after  murdering  the  Rahim 

Uddhin Ahmed the accused with the intention of screening himself 

from  legal  punishment  buried  the  dead  body  in  the  field  of 

Hotoram Boro and thereby committed an offence punishable U/S 

364/201 IPC ?



(ii) Whether on the same day and time at the same place the accused 

being  a  member  of  banned  extremist  organization  kidnapped 

Rahim Uddhin Ahmed and killed him with intention to strike terror 

among  the  people  within  the  area  of  Barama  P.S.  and  being  a 

member  of  the  banned  out  fit  facilitated  the  commission  of 

disruptive activities by causing death of Rahim Uddhin Ahmed and 

thereby committed an offence punishable U/S 3(2)(1)/4 of TADA 

(P) Act ?

Decision and reasons thereof :

     The prosecution examined 9 (nine) P.Ws. Out of the nine P.Ws P.W.3 

was the M.O. P.W.6, P.W.7 and P.W.9 are the police officials.

      P.W.1 Sri Mantu Barman in his evidence stated before the court that on 

5.8.93 he was residing his house at Bengnabari under Barama P.S. and at 

that time he was studying in Class-II. He stated that one night 2/3 boys came 

to their house and stayed for 5 to 10 minutes and on the next day morning 

about 40 police personnel came to their house and asked his mother and 

other family members about a person who was buried in the field of Hoto 

Boro. In his chief he stated that as he was studying in Class-II at that time he 

could  not  remember  who was  Hoto  Boro or  who was  the  person  found 

buried in the field of Hoto Boro. Defence did not find it necessary to cross 

examine him.

P.W.2 Smti.  Maramipriya Barman deposed that  P.W.1 is her 

son and she stated that some boys came to their house before the day when 

police came to their house and only in police station she came to know that 

one person was found buried in the field of Hoto Boro. She stated that she 

did not know the person who was found buried in the field of Hoto Boro. 

The defence did not find it necessary to cross examine her.



P.W.3 Dr. Jatindra Nath Barman deposed before the court that 

on 7.8.93 while he was working as M&H.O.-I at Nalbari Civil Hospital he 

did post mortem examination on the dead body of Rahim Uddhin Ahmed 

aged about 27 years and identified by UBC 125 Bolin Kalita and Home 

guard Ismile Alia and found the followings-

A partially decomposed dead body of about 27 years old male 

person  which  is  covered  with  mud.  A  nylon  rope  is  also  found  present 

around hand and feet.  Salt crystals were also found in the body. One cut 

wound 3 inch long 1 inch breath deep to the vertebral column found present 

in  anterior  aspect  of  the  neck at  the  level  of  carotid-thyroid  junction  of 

trachea.  No  other  injury  found.  Trachea  and  esophagus  is  completely 

severed of that level. Carotid artery (both) are also severed. As per opinion 

of P.W.3 the death is due to severe hemorrhage from carotid arteries. He 

exhibited the post mortem report as Ext. 1 and Ext. 1(1) as his signature. In 

his cross he deposed that he did not mention the time of death in Ext.1.s

P.W.4 Sri Dhiren Barman deposed that in 1993 he was studying 

in college and one day in the evening at their house in village at Alekjhar 4/5 

persons  came  to  their  house  and  took  drinking  water  and  thereafter  left 

towards western side of their house. He also stated that at about 10/11 P.M. 

on the same night police also came to their house and asked about the said 

4/5 boys. He also stated that on the next day morning he heard that a person 

was found buried in the field of Hoto Boro. He also stated that later he came 

to know that  the dead body belongs to  Rahim Uddhin Ahmed who was 

working at Barama Block Office. In his chief he also stated that the person 

who is present in the court was not the person who went to their house on 

that night.



P.W.5 Sri Mohan Ch. Barman. He was declared hostile by the 

prosecution. Before being declared as hostile P.W.5 deposed that in 1993 

one day in the evening 4/5 boys and a young man came to their house and 

took drinking water and thereafter they left his house on foot. He also stated 

that  at  night  around 12 ‘O’ Clock police came and asked him about the 

identity of the said person but he told them that he could not recognize the 

person  who  took  drinking  water  in  the  evening.  During  the  cross 

examination  by  the  prosecution  P.W.5  deposed  that  at  the  relevant  time 

activist of ULFA organization were going on but he do not know the names 

of ULFA members. He also stated that he do not know that Ugra Barman. 

Biren Barman and Mantu Barman belongs to ULFA organization. He also 

stated that Ugra Barman, Biren Barman and Mantu Barman were not the 

persons who went to their house and took drinking water in the evening. He 

also stated that he do not know till today why on that night those persons 

came to their house and took drinking water. He also stated that at that time 

ULFA extremists never organized any meeting in their village and no ULFA 

members took shelter in their house. He also stated that he do not know the 

name of the person present today in the dock. During his cross examination 

by the defence P.W.5 stated that he never stated before the police that at 5 

P.M. Ugra Barman, Biren Barman and Mantu Barman came to their house 

and took their seat in the eastern room. He also stated that he has not stated 

before  the  police  that  Ugra  Barman,  Biren  Barman  and  Mantu  Barman 

belongs to ULFA organization.

P.W.6 Sri Sushanta Kr. Nath deposed that in the year 1993 he 

was  serving  as  O/C of  Barama  P.S.  and  on  5.8.93  at  night  he  received 

information  from  one  Mahammad  Ali  that  his  younger  brother  Rahim 

Uddhin Ahmed was proceeding towards Barama but did not return home and 



he made G.D.Entry No. 120 dated 5.8.93. He further stated that an FIR was 

lodged in connection with said case which was registered as Barama P.S. 

Case No. 138/93 U/S 365/302/201 IPC R /W Sec. 3/ 4 of TADA (P) Act. He 

further stated that after making the G.D.Entry on 5.8.93 he went to the place 

of occurrence i.e. house of Rahimuddin Ahmed and learnt that Rahimuddin 

Ahmed was coming along with Tamij Uddhin from Barama Block Office 

and  while  coming  together  due  to  the  puncture  of  tyre  Tamij  Uddhin 

returned home and Rahimuddin Ahmed alone proceeded towards his house. 

He also stated that during interrogation of nearby people at Alekjhar Chowk 

he  came  to  know  Ugra  Barman  ,  Biren  Barman  and  Mantu  Barman 

kidnapped one person and proceeded towards Kalijhar in motor cycle. He 

also  stated  that  Rahimuddin  Ahmed  was  suspected  to  be  kidnapped  by 

ULFA organization. He also stated that on the next day when he went with 

his staff towards Bennabori he found two persons fled away towards jungle 

by leaving the motor cycle of Rahimuddin Ahmed and thereafter he seized 

the motor cycle of Rahimuddin Ahmed vide Ext. 3. He also stated that one 

Mohan Ch. Deka, Atul Ch. Haloi, Ganeshyam Talukdar , Bharat Ch. Deka, 

Hareswar  Kalita  ,  Ramani  Barman,  Gopal  Das,  Jayanta  Barman,  Ranjit 

Barman,  Ganesh Ch.  Das,  Thaneswar  Barman ,  Pratap Barman,  Gobinda 

Barman,  Gadadhar  Das,  Dharma  Dutta  Barman  and  Nilo  Kanta  Barman 

were suspected  to be involved in  the alleged offence  and brought  to the 

police station for interrogation and during interrogation he learnt that dead 

body of Rahimuddin Ahmed has been buried in Bennabori. On receiving the 

information he went to Bennabori and found the dead body of Rahimuddin 

Ahmed was buried in the Kathiatali of Hoto Boro. He also stated that he 

learnt during investigation that Rahimuddin Ahmed was taken to the nearby 

house of Baneswar Barman by the accused Biren Barman, Ugra Barman and 



Mantu Barman and on that night they took one spade with them which was 

lateron returned to Baneswar Barman without handle on the same night.

P.W.6 stated that he seized the said spade without handle with 

sticking mud, 2 Naga dah, one jungle cutting dah and one bicycle vide Ext.4. 

He  also  stated  that  on  7.8.93 he  had  done inquest  on  the  dead body  of 

Rahimuddhin Ahmed by observing all the formalities.  He also took earth 

from the place where Rahimuddhin Ahmed found buried for examination 

along with some salt like materials. He also stated that he also seized one 

nylon rope with sticking mud in green colour, one chain in silver colour and 

the same were handed over  to him by Constable  Balen Kalita after  post 

mortem of Rahimuddhin Ahmed. He deposed that he investigated the case 

till 2.9.93. He stated that he had done investigation from 5.8.93 till 7.8.93 till 

the time of receiving FIR on the basis of G.D.Entry and thereafter he did 

investigation on the basis of FIR as well as G.D.Entry. He has exhibited the 

seizure list as well as the ejahar.

During cross P.W.6 deposed that extract copy of G.D.Entry is 

not available in the case diary. He has stated that during investigation he was 

S.I. of Police. He stated that at the time of registration of the case he did not  

mention about the G.D.Entry. He stated that on 7.8.93 he made a prayer to 

the then S.P. for obtaining approval regarding registration of the case under 

TADA Section and the prayer is available in the case diary. Then also stated 

that the copy of the said approval is not available in the case record. He 

stated that as granting of approval by the S.P. is not available in the record 

then S.P. might have granted verbal approval to him for registering the case 

under TADA sections. He stated that whether verbal prayer was granted by 

the then S.P. was not mentioned in the note of his diary. He also stated that 

during the cross of his evidence he did not record the statement of the then 



S.P. who gave verbal approval. In cross he further stated that Ext. 3 and Ext. 

5 the seizure lists were prepared by him on 7.8.93 but the same were not 

shown  to  any  magistrate  as  per  law.  He  also  stated  that  there  may  be 

morethan one Biren Barman in the locality of Barama P.S.

P.W.7 Sri Prasanta Kumar Bhuyan deposed that in 1994 while 

working as  D.S.P.  H.Q.  at  Nalbari  he  investigated  the  remaining part  in 

connection  with  Barama  P.S.  Case  No.  138/93  and  arrested  one  Doya 

Talukdar and shown arrest one accused Sarat Sarania in connection with this 

case. He stated that during investigation he interrogated them but he could 

not  be  able  to  find  out  any  clue  during  the  course  of  his  investigation 

regarding their involvement or the involvement of the present accused.

P.W.8  Md.  Makib  Ali  is  the  brother  of  the  complainant 

Rukunuddin Ahmed.  He deposed that  the deceased Rahimuddhin  Ahmed 

was also his brother who was Secretary of Block Youth Congress of Barama 

Block and on 5.8.93 his brother Rahimuddhin Ahmed went to Barama in his 

motor cycle bearing registration No. AS-14/1377 and did not return home. 

He stated that his brother Rukunuddin Ahmed filed the FIR before the O/C 

Barama P.S. and Ext. 2 is the said ejahar and Ext. 2(1) is the signature of his 

brother Rukunuddin Ahmed who is bed ridden due to pressure stoke. He 

also stated that on the next day of disappearance the body of his brother 

Rahimuddhim Ahmed was found from the field of Bennabari. He stated that 

it was suspected that his brother was kidnapped by ULFA members.

P.W.9  Sri  Bidyut  Buragohain  deposed  that  in  1993  he  was 

working as Addl. S.P. H.Q. at Nalbari and he was entrusted to investigate 

the Barama P.S. Case No. 138/93 under TADA (P) Act. He deposed that 

after  going through the record he found that  investigation of  the case  id 

almost  completed  and  he  only  find  it  necessary  to  pray  for  prosecution 



sanction against the accused who were at that time absconded. He stated that 

he  found  sufficient  materials  against  Ugra  Barman,  Biren  Barman  and 

Mantu Barman but inspite of his best effort he could not apprehend them 

and after submitted his prayer for prosecution sanction the then D.G.P. Mr. 

P.V.  Sumant  accorded  prosecution  sanction  vide  order  dated  18.8.2000 

against  the above mentioned three accused.  He exhibited the prosecution 

sanction as Ext. 8 and Ext. 8(1) is the signature of the then D.G.P. Mr. P.V. 

Sumant.  He stated  that  thereafter  he  filed  the  charge  sheet  against  Ugra 

Barman, Biren Barman as the other accused Mantu Barman who was known 

to have died at that time. He exhibited the charge sheet as Ext.9 and Ext. 

9(1)  and  Ext.  9(2)  as  his  signatures.  He  stated  that  the  charge  sheeted 

persons have committed the crime of kidnapping Rahimuddhin Ahmed and 

thereafter  killed  him  and  buried  him  in  the  field  with  the  intention  to 

terrorise people and as such the provisions of TADA Act was added in this 

case.  During  his  cross  P.W.9  stated  that  except  filing  the  prayer  for 

prosecution  sanction  he  has  not  conducted  any  other  investigation  in 

connection  with  this  case.  He  also  stated  that  in  the  FIR  there  is  no 

endorsement of the S.P. before registration of the case.

During argument the learned Spl. Public Prosecutor has stated 

that apart from P.W.6, the I/O none of the other prosecution witnesses has 

stated anything against  the accused Biren Barman. He argued that P.W.6 

himself investigated the case and his deposition is trustworthy and can be the 

basis of conviction of the accused.

On the other hand, the learned defence counsel has argued that 

there is violation of the mandatory provisions of Section 20(A) of TADA (P) 

Act as there was no prior approval of the District Superintendent of Police 

for  registering  the  case  under  TADA  Act.  The  learned  defence  counsel 



further  argued  that  there  was  no  corroboration  of  P.W.6  from  the 

independent witnesses, viz. P.W.2, P.W.4, P.W.5 and P.W.8. He also stated 

that P.W.5 Mohan Ch. Barman was declared hostile by the prosecution and 

his hostile part was also not corroborated by any supporting evidence. As 

such the learned defence counsel stated that the prosecution failed to prove 

the charge against the accused.

While appreciating the available evidence it is found that the 

prosecution  case  mostly  depends  on  the  evidence  of  P.W.6,  the  I/O  Sri 

Sushanta Kr. Nath. The I/O in his evidence has stated that he investigated 

the case from 5.8.93 till 7.8.03 on the basis of G.D.Entry and thereafter he 

did investigation on the basis of FIR as well as G.D.Entry. He investigated 

the case till 2.9.93. In cross, he stated that the extract copy of G.D.Entry is 

not  available  in  the  case  diary.  He,  in  cross,  also  stated  that  he  did  not 

mention about the G.D.Entry at the time of registration of the case. He also 

stated that he was S.I.  of Police at the time of investigation.  In cross he 

admitted  that  the  copy  of  approval  of  the  Superintendent  of  Police  for 

registering the case under TADA (P) Act is not available in the case record. 

He stated that then S.P. might have given verbal approval but there is also no 

note to that effect in the case diary. “ Prior approval” as embodied in Section 

20-A of TADA (P) Act necessarily mean approval in writing, as otherwise it 

would not  ensure  application of  mind  by a  higher  officer  other  than the 

Inspector of Police. The use of the words “prior approval” means without 

prior  approval,  no  prosecution  can  be  set  in  motion.  It  is  a  condition 

precedent  for  launching  prosecution,  in  its  absence  whole  prosecution 

collapse.

In the instant case, from the material available in the record the 

prosecution  could  not  show that  there  was  prior  approval  from the  then 



Superintendent of Police for registering the case under the TADA (P) Act. 

The learned defence counsel relied on the following case laws.

(i) 2011(3) GLT (SC) 12 Rangku Dutta – Vs- State of Assam

(ii) (2008) 2 SCC (Cri.) 520 Pulin Das –Vs- State of Assam

(iii) 2004  SCC  (Cri)  2053  Ganesh  Rajaram  Debe  –Vs-State  of 

Maharashtra.

 The  above  case  laws  were  duly  gone  through  and  found 

relevant in connection with this case.

P.W.6 during cross also stated that during investigation he was 

then S.I. of Police. Under the TADA (P) Act no police officer below the 

rank of  an  Assistant  Commissioner  of  Police  in  Metropolitan  Cities  and 

elsewhere Deputy Superintendent of Police or a police officer of equivalent 

ran  should  investigate  any  offence  punishable  under  this  act.  In  Kartar 

Singh’s case the Hon’ble Apex Court has held the above view. In view of 

the above there appears fundamental  discrepancies in registering the case 

and also the statement of the (I/O) P.W.6 can not be fully accepted as true.

While appreciating the independent witnesses it  is found that 

P.W.1 Mantu Barman and P.W.2 Smti. Moromipriya Barman have deposed 

nothing against the present accused Biren Barman. P.W.4 Dhiren Barman in 

his chief deposed that the person (accused Biren Barman) who is present in 

the  Court  was  not  the  person  who went  to  their  house  on that  night  of 

incidence.  P.W.5  Mohan  Ch.  Barman  who  was  declared  hostile  by  the 

prosecution, during his cross by the prosecution stated that Ugra Barman, 

Biren Barman (accused) and Mantu Barman were not the persons who went 

to their house on that night and took drinking water. During his cross by the 

defence  P.W.5  stated  that  he  never  stated  before  the  police  that  Ugra 



Barman,  Biren  Barman  (accused)  and  Matu  Barman  belongs  to  ULFA 

organization.

P.W.7 Prasanta Kr. Bhuyan, another I.O. deposed that during 

investigation he could not find out any clue regarding the involvement of the 

present accused. P.W.9 Bidyut Buragohain, another I.O. during cross stated 

that  except  filing  prayer  for  prosecution  sanction  he  had  not  done  any 

investigation.

While  going  through  the  above  evidence  it  appears  that  the 

prosecution failed to establish the link of the present accused Biren Barman 

with the kidnapping and subsequent murder of Rahimuddhin Ahmed.

The  punishment  provided  under  the  TADA  (P)  Act  is  very 

stringent in nature. The method and quality of proving a case under the said 

act  is  also very stringent.  The prosecution must  prove that  the nature of 

offence  committed  by  the  offender  can  not  be  tackled  as  an  ordinary 

criminal  activity  under  the  ordinary  penal  law  by  the  normal  law 

enforcement agencies, but the offence is such that it throw a challenge to the 

very integrity and sovereignty of the nation.

In the instant case, as appears from the above discussion the 

prosecution has failed to fulfill the basic ingredients of attracting the act in 

connection with this case, and also to connect the accused with the charge he 

is facing. As such this Court has no option but to acquit the accused of all 

the charges. Accordingly the accused Biren Barman is acquitted of all the 

charges. He is set at liberty forthwith. However, his bail bonds shall remain 

in force for next 6 months as per provisions of Section 437 (A) of Cr.P.C.

The motor cycle and other articles seized in connection with 

this case be returned to the lawful owner.



Given under my hand and seal of this Court on the 27 th day of 

September, 2013.

      

Dictated and corrected by me       
     Judge,

         Designated Court
         Assam, Guwahti

Judge
Designated Court
Assam, Guwahati

     

Appendix 

Exhibited by Spl. P.P.
Ext-1 ……………   P.M. Report
Ext-2 ……………   F.I.R.
Ext-3……………    Seizure list
Ext-4……………    Seizure list
Ext-5……………    Seizure list
Ext-6……………    Seizure list
Ext-7……………    Inquest report
Ext-8……………    Prosecution Sanction
Ext-9……………    Charge –sheet
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