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J U D G E M E N T

Briefly stated, the prosecution case is as follows:

On 10-04-2013, complainant Md. Sahjamal Sheikh submitted 
one F.I.R. at Hatigaon Police Station alleging that on 07-04-2013 
night, his minor daughter Sahida Khatun had been kidnapped by 
accused  Ainul  Haque.  On  the  basis  of  the  said  F.I.R.,  police 
registered a case against the accused, recovered the victim girl, 
got her statement recorded by a Magistrate and sent her to medical 
examination to ascertain her age and ultimately, after completion 
of due investigation, submitted Charge-sheet against the accused 
to face trial under Section 366 (A) of I.P.C.



In  due  course,  the  case  being  committed  to  the  Court  of 
Sessions, charge under Section 366 (A) of IPC was framed against 
the  accused  Ainul  Haque  to  which,  he  pleaded  not  guilty  and 
claimed to be tried.

In support of their case, the prosecution side has examined 
four  witnesses.  The  plea  of  the  accused  as  it  appears  from his 
statement  recorded  under  Section  313  of  Cr.P.C.  is  that 
complainant’s major daughter Sahida willingly eloped with him as 
both of them had long standing love affairs and thereafter they 
resided  together  at  Kalgachia  village  of  Barpeta  District.  The 
accused,  however,  declined  to  adduce  any  evidence  on  their 
behalf.

       I have heard submissions of learned defence counsel and the 
learned Public Prosecutor for the State. I have also carefully gone 
through the evidence on record.

POINT FOR DECISION

Now the point to be decided in this instant case is whether on 
07-04-2013 accused Ainul Haque kidnapped complainant’s daughter 
Sahida Khatun with the intent that she may be compelled to marry 
against  her  will  or  forced  to  illicit  intercourse  and  thereby 
committed  an  offence  punishable  under  Section  366  (A)  of  the 
Indian Penal Code ? 

DECISION  AND REASONS THEREOF

In  his  evidence,  complainant Sahjamal  Sheikh [P.W.-1]  has 
stated that on 07-04-2013 around 8.30 p.m., while he was present 
in his residence, he  heard the sound of an auto-rickshaw halting 
near his  gate and after  some time, again going away from that 
spot.  According  to  him,  sometime thereafter,  he  found that  his 
daughter  Sahida  Begum  was  missing  from  their  residence.  This 
witness has further deposed that when they started searching for 
the missing girl, one shopkeeper reported to them that Sahida had 
been  taken  away by  accused  Ainul  Haque in  one auto-rickshaw. 
According to P.W.-1, regarding the said incident he lodged F.I.R. 
[Ext.-1] at Hatigaon Police Station.
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According to the version of the complainant, afterward, police 
recovered Sahida from the residence of one of the relative of the 
accused at Kalgachia village of Barpeta District. According to his 
version, after her recovery, on being asked, Sahida disclosed that 
on the date of incident, she voluntarily eloped with accused Ainul 
Haque. However, when she found that the accused was already a 
married person, she decided not to marry him. The further version 
of the  complainant is  that during the relevant time, Sahida was 
aged around 15 years. In his cross-examination, P.W.-1 has however 
admitted that at present he cannot remember the date of birth of 
his daughter Sahida and that immediately after about 3/4 days of 
her recovery by police, Sahida was given in marriage with another 
person.

In her deposition, Sahida Begum [P.W.-2] stated inter alia that 
during  the  relevant  period,  she was  in  love  with  accused  Ainul 
Haque; that on the relevant date she voluntarily eloped with him 
and went to Kalgachia village of Barpeta District with intention to 
marry him. She also deposed that later on, she came to know that 
the accused was a married person and his wife was alive and for 
that reason, she decided not to marry him. Her further version is 
that subsequently, she was brought to Guwahati by the accused’s 
sister and handed over to police. It is also found from the evidence 
of the victim girl that though, during the course of investigation, 
she was sent for medical examination, she refused to be examined 
by  the  doctor.  Her  further  evidence  is  that  presently,  she  has 
married another person.  In  her cross-examination, P.W.-2 denied 
the  defence  suggestion  that  she  did  not  agree  for  her  medical 
examination since her real age would have been detected by the 
doctor.

As per the account of victim’s mother Sahar Banu [P.W.-3], on 
07-04-2013,  Sahida was found missing from home and later, they 
could know that Sahida had been kidnapped by accused Ainul. The 
further deposition of P.W.-3 is that afterward Sahida was recovered 
by police in connection with the police case filed by her husband. 
She also deposed that after 3/4 days of her recovery, Sahida was 
given in marriage with another person. It is also found from her 
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deposition that prior to the alleged incident, accused Ainul Haque 
used to reside in the same compound of their rented house.

In  his  testimony,  Investigating  Officer  A.S.I.  of  Police 
Giasuddin Ahmed [P.W.-4] has stated that on  10-04-2013 the then 
Officer-in-Charge of Hatigaon Police Station Dhirendra Narayan Deb 
registered Hatigaon P.S. Case No. 117 of 2013 in connection with 
the F.I.R. (Ext.-1) filed by complainant Sahjamal Sheikh. His further 
version  is  that  during the course  of  investigation  he visited the 
place of occurrence, recorded the statements of the witnesses and 
thereafter on 13-04-2013, the victim girl along with the accused 
was recovered from a hotel situated at Sijubari. He also reportedly 
prepared the sketch-map of the place of occurrence vide Ext.-5 
wherein, Ext.-5(1) is his signature. According to his evidence, the 
recovered girl was sent for medical examination to Gauhati Medical 
College & Hospital and thereafter, her statement U/S 164 of Cr.P.C. 
was recorded by Judicial Magistrate. His evidence further reveals 
that  the victim girl  however  refused to be examined by doctor. 
According  to  P.W.-4,  accused  Ainul  Haque  was  formally 
apprehended by him and produced in the Court and after collection 
of the statement of the victim girl recorded by Judicial Magistrate 
and the medical examination report of the doctor, he handed over 
the case diary to the Officer-in-Charge of Hatigaon Police Station 
for completion of the remaining part of the investigation. Finally, 
S.I.  of  Police  Shahidur  Rahman  filed  the  relevant  charge-sheet 
[Ext.-6]  in respect of the instant case. In  his  cross-examination, 
P.W.-4  clarified  that  no  age  certificate  of  the  victim  girl  was 
produced by the complainant.

Going  through  the  evidence  led  from  the  side  of  the 
prosecution it is apparent that the complainant’s daughter  Sahida 
Begum was in love with accused Ainul Haque; that on the relevant 
date she voluntarily eloped with him and went to Kalgachia village 
of Barpeta District with intention to marry him, however, when she 
came to know that accused was already a married person and his 
wife was alive, she decided not to marry him. Though, the parents 
of the victim girl mentioned that during the relevant time, Sahida 
was aged around 15 years, no age certificate of the victim girl has 
been produced by the complainant either before the Investigating 
Officer  or  before  this  Court.  In  his  evidence, the  complainant 
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father has also admitted that he does not now remember the date 
of birth of his daughter Sahida.

The evidence  of  the  Sahida Begum [P.W.-2] as  well  as  the 
Investigating Officer [P.W.-4] further reveal that though the victim 
girl was sent for medical examination to Gauhati Medical College & 
Hospital  she  refused  to  be  examined  by  doctor.  According  to 
defence version, during the relevant time Sahida attained the age 
of majority and that to conceal her real age Sahida declined her 
medical examination by doctor. There is as such no unambiguous 
indication about the age of victim Sahida Begum.  It has however 
come to light from the evidence on record that immediately after 
about  3/4  days  of  her  recovery  by  police,  Sahida  was  given  in 
marriage to some other person by her parents. This development, 
in my observation, lends credibility to the defence plea that Sahida 
was  a  major  girl. In  other  words,  in  that  sense,  it  can also be 
certainly accepted that on the relevant date, the victim must have 
attained the age of discretion.

Looking from another angle, in the present case, when the 
evidence adduced by the prosecution  witnesses  clearly  brings  it 
home that the victim girl out of her own free will eloped with the 
accused  without  any  promise,  allurement,  offer,  inducement  or 
force  being  practiced  on  her  by  the  accused,  there  is  without 
doubt, neither any taking or enticing by the accused. The evidence 
on record clearly brings it home that the victim girl who appears to 
have attained the age of discretion, out of her own volition, eloped 
with the accused and later on, she deserted him when she learnt 
that accused was a married person and his spouse was alive and for 
that reason she also decided not to marry him. 

Because  of  what  have  been  discussed  and  pointed  out 
hereinabove, it is quite obvious that the charge of Section 366(A) 
of  I.P.C.  has  not  been  proved  against  accused  Ainul  Haque. 
Accordingly, accused Ainul Haque is acquitted of the alleged charge 
and  he  is  set  at  liberty  forthwith.  His  bail  bond  will  stand 
discharged after six months of this order.

Given under my hand and seal of this Court on this 13th day of 
December, 2013.
                                                                          Sessions Judge
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