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J U D G E M E N T

The above named accused is facing trial  for the of-
fence punishable under Section 366 of I.P.C. The case set up 
by the prosecution in brief, is that on 07-02-2009          Sri 
Akan  Hazarika  submitted  an  Ejahar  alleging  that  on  that 
day, his daughter Smti. Babita Hazarika had been kidnapped 



by the above named accused from the road while the victim 
girl was going to attend her tuition class.

On the basis of the said ejahar, the police registered a 
case against the accused, recovered the victim girl, got her 
statement recorded by Judicial Magistrate and subjected her 
to medical examination to ascertain her age and ultimately, 
after  completion  of  due  investigation,  submitted  Charge 
sheet against the accused to face trial under Section 366 of 
the Indian Penal Code.

         In due course, the case being committed to the Court 
of  Sessions, charge under Section 366 of IPC was framed 
against the accused, to which,  he pleaded not guilty  and 
claimed to be tried. In support of their case, the prosecution 
side has examined eight witnesses including the doctor.

The  plea  of  the  accused  as  it  appears  from  his 
statement recorded under Section 313 of Cr.P.C. is that the 
victim girl was in love with him and she fled away with him 
on the  date of  occurrence according to  her  free  will  and 
thereafter,  she  lived  together  with  the  accused  for  some 
days in his native home. According to his version, the victim 
girl was a major at the time of the alleged occurrence. The 
accused however, declined to adduce any evidence on his 
behalf.

I have carefully perused the entire materials brought 
on record and have given my thoughtful  consideration to 
the  submissions  made  by  the  learned  counsels  for  the 
parties.

POINT FOR DECISION

The point to be decided in the instant case is whether 
on 07-02-2009, accused Pulen Deka kidnapped Smti. Babita 
Hazarika with intent that she might be compelled to marry 
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him  against  her  will or  forced  to  illicit  intercourse,  as 
alleged ?

DECISION AND REASONS THEREOF

Doctor  Rituraj  Chaliha  [P.W.-8]  who  examined  the 
victim girl  on  13-02-2009 at  Guwahati  Medical  College  & 
Hospital has stated in his evidence that during examination 
of the victim girl, no injury mark was found on her private 
parts  or  on  her  body.  On  the  basis  of  her  physical 
examination,  radiological  examination  and  laboratory 
investigations the doctor opined that no evidence of recent 
sexual intercourse was detected on the body of the victim 
girl. The age of the victim girl, according to the doctor, on 
the date of  her examination by him,  was above eighteen 
years and below twenty years.

Complainant  Akan  Chandra  Hazarika  [P.W.-1]  has 
stated in his evidence that on the date of occurrence, his 
daughter Babita Hazarika went to attend her tuition class at 
Malir Bagan, Kharghuli,  and thereafter,  she did not return 
home.  Therefore,  he  filed  Ext.-1  (F.I.R.)  at  Latasil  Police 
Station.  According  to  him,  Babita  was  later  on  recovered 
from the native home of accused Pulen Deka. This witness 
has further stated that after her recovery, on being asked, 
Babita disclosed to him that on the date of occurrence, while 
she was going to attend her tuition class, she was forcibly 
taken away by accused Pulen Deka in an auto-rickshaw and 
that  he also  broke down her  mobile  phone.  According to 
P.W.-1,  at  the  relevant  time,  Babita  was  aged  about  18 
years. He further deposed that prior to the alleged incident, 
accused Pulen used to work as a driver in their house.

In  her  testimony,  mother  of  the  victim  girl 
Smti. Runuma Hazarika [P.W.-2] has stated that prior to the 
alleged incident  the accused used to  work as  a  driver  in 
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their house. According to her version, on the date of occur-
rence,  Babita  went  to  attend her tuition  class,  but  there-
after, she did not return home.

In this regard, her husband (P.W.-1) lodged the F.I.R. 
(Ext.-1)  at  Latasil  Police  Station.  This  witness  has  further 
stated that after her recovery, Babita disclosed to her that 
on the date of occurrence, while she was going to attend her 
tuition class, she was forcibly taken away by accused Pulen 
Deka in an auto-rickshaw and that he also broke down her 
mobile phone.

In her evidence, P.W.-3 [Ms. Moni Begum @ Sajida Be-
gum] has stated that on the date of occurrence, she along-
with Babita and Riajul while going along the road on foot to 
attend their tuition classes, accused Pulen Deka forcibly put 
Babita in an auto-rickshaw and took her to some unknown 
destination. This witness has further stated that before tak-
ing her away, accused Pulen smashed the mobile phone of 
Babita by throwing it in a nearby drain. This witness has fur-
ther deposed that after return from her tuition class, they in-
formed about the incident to the parents of Babita. Accord-
ing  to  her  version,  she  knew  accused  Pulen  Deka as  he 
worked as a driver in the residence of Babita.

It is the evidence of Riajur Rahman [P.W.-4] that on 
the  date  of  occurrence,  he  along  with  Babita  and  Sajida 
Begum  [P.W.-3]  went  to  attend  their  tuition  class  at 
Colonel Shiva Ram Bora Path of Kharghuli. According to him, 
while they were going along the road on foot, to attend their 
tuition  class, accused Pulen Deka appeared in  that  place 
and took  away the  mobile  phone of  Babita  Hazarika  and 
thereafter,  he  slapped  Babita.  According  to  his  version, 
accused Pulen Deka thereafter forcibly boarded Babita in an 
auto-rickshaw and left that place. This witness has further 
stated that they informed about the incident to their tuition 

4



master and he asked them to inform the family members of 
Babita  and  accordingly,  after  the  tuition  class,  P.W.-4 
informed them about this incident. 

Victim  Babita  Hazarika  [P.W.-5]  has  stated  in  her 
testimony that prior to  about 5 / 6 months of the alleged 
occurrence, accused Pulen Deka used to work as a driver in 
their  residence.  According  to  her  version,  on  the  date  of 
occurrence,  she  alongwith  her  friend  Jintu  Ali  and  Sajida 
Begum were going  along the road on foot to attend their 
tuition classes at Kharghuli. During that time, accused Pulen 
reportedly  accosted her on the road,  and tried to start  a 
conversation with her. This witness has further stated that 
as  she  did  not  pay  any attention  to  his  advances,  Pulen 
suddenly snatched away her mobile phone and threw it on 
the road. Thereafter, the accused started assaulting her and 
forcibly boarded her in an auto-rickshaw and took her to his 
native  home  situated  at  Kumarikata  village.  P.W.-5  has 
further alleged that in the house of  the accused she was 
confined for three days and thereafter, she was rescued by 
police. It is also the evidence of this witness that after her 
rescue by police, she was medically examined by doctor and 
her  statement  [Ext.-3]  was  also  recorded  by  Judicial 
Magistrate  wherein,  Ext.-3(1)  and  Ext.-3(2)  are  her 
signatures.

 
In her cross-examination, victim Babita stated that on 

the relevant date she was  carried away by the accused in 
the auto-rickshaw for about 4 hours from Guwahati to the 
native place of the accused and during that time the auto 
did not stop on the road even for a minute. According to her 
version,  during  her  stay  in  the  residence  of  accused,  no 
person came to visit their house and therefore, she could 
not report the incident to anybody.
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P.W.-5 also denied the defence suggestion that on the 
date of occurrence, she voluntarily went with the accused 
and that the accused did not kidnap her as alleged. 

A.S.I.  of  Police Sri  Amulya Deka [P.W.-6]  has stated 
that  on  7-2-2009,  while  he  was  working  at  Latasil  Police 
Station, the then Officer-in-Charge of the said Police Station 
on the basis of the F.I.R. submitted by P.W.-1 Akan Hazarika 
registered the Latasil P.S. Case No.15 of 2009 U/S 366 of 
I.P.C. and P.W.-6 was entrusted to take up the preliminary 
investigation of the said case. 

According  to  him,  during  investigation,  he  got 
information that  the kidnapped girl  had been kept  in  the 
house of the accused at Kalakuchi Village of Nalbari District 
and  accordingly,  he  visited  the  said  place  and recovered 
both accused  Pulen  and victim Babita. He further deposed 
that after her recovery Babita was medically examined and 
her statement was recorded by the Judicial Magistrate U/S 
164  of  Cr.P.C.  After  completion  of  the  preliminary 
investigation,  P.W.-6  handed  over  the  case  diary  to  the 
Officer-in-Charge of Latasil Police Station.

The  evidence  of  Sub-Inspector  of  Police  Sri  Haren 
Saikia [P.W.-7] is that on 13-03-2009, while he was working 
as the Officer-in-Charge of Latasil Police Station, he received 
the case diary  of  this  case from the former Investigating 
Officer  A.S.I.  of  Police Sri  Amulya Deka [P.W.-6]  who was 
entrusted  to  take  up  the  preliminary  investigation  of  the 
case. According to him, after perusal of the case diary, he 
found  that  the  investigation  of  the  case  was  almost 
complete  and  accordingly,  he  submitted  charge  sheet 
against accused Pulen Deka. Ext.-4 is the relevant  charge 
sheet wherein, Ext.-4(1) is his signature.
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After  careful  analysis  of  the  evidence  of  the 
prosecution  witnesses,  specially,  the  testimony  of  victim 
Babita Hazarika [P.W.-5] corroborated by two eye witnesses 
Ms.  Moni  Begum  @  Sajida  Begum  [P.W.-3]  and  Riajur 
Rahman [P.W.-4], it has been clearly established that on the 
date  of  incident,  while  victim  girl  Babita  along  with  her 
friends Sajida Begum [P.W.-3] and  Riajur Rahman [P.W.-4] 
were going  along the road on foot,  to attend their tuition 
class at Colonel Shiva Ram Bora Path of Kharghuli, accused 
Pulen Deka appeared in that place and snatched away the 
mobile  phone  of  Babita,  threw  it  on  the  road  and  after 
physically  assaulting  the  victim  girl,  he  forcibly  boarded 
Babita in an auto-rickshaw and took her away to his native 
home at Kumarikata village where she was kept confined for 
about three days till her recovery by police.

The  defence  strenuously  argued  that  though  the 
victim was carried away by the accused in the auto rickshaw 
during  this  trip  for  about  4  hours  from Guwahati  to  the 
native place of  the accused,  she did not  raise any alarm 
during the entire journey and she also did not complain to 
any one about her forceful taking away by accused Pulen 
Deka, while she was kept in the residence of the accused 
and these circumstances amply brings it home that  major 
girl Babita, willingly fled away with the accused who, prior to 
about 5 / 6 months of the alleged occurrence, used to work 
as a driver in their residence.

The  submission  made  on  behalf  of  the  accused 
obviously cannot be accepted in view of the description of 
the  alleged  occurrence  given  by  the  victim  girl  in  her 
testimony. According  to  her  version,  on  the  date  of 
occurrence,  she  alongwith  her  friend  Jintu  Ali  and  Sajida 
Begum were going  along the road on foot to attend their 
tuition classes at Kharghuli. During that time, accused Pulen 
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reportedly  accosted her on the road,  and tried to start  a 
conversation with her. This witness has further stated that 
as  she  did  not  pay  any attention  to  his  advances,  Pulen 
suddenly snatched away her mobile phone and threw it on 
the road. Thereafter, the accused started assaulting her and 
forcibly boarded her in an auto-rickshaw and took her away 
to his native home at Kumarikata village. P.W.-5 has further 
alleged that in the house of the accused she was confined 
for three days and thereafter, she was rescued by police. In 
her cross-examination, she further clarified that  during the 
journey from Guwahati to the native village of the accused, 
the  auto-rickshaw did  not  stop  on  the  road  even  for  a 
minute. According to her, during her stay in the residence of 
the  accused,  no  person  came  to  visit  their  house  and 
therefore, she could not report the incident to anybody.

The  circumstance  emanating  from  the  evidence  of 
victim Babita makes it known that the way in which the she 
was forcibly taken away by the accused after smashing her 
mobile  phone  on  the  road  [apparently  to  cut  off  the 
communication  of  the  victim],  then  subjecting  her  to 
physical assault and thereafter,  forcibly taking her away in 
an auto-rickshaw to his native home, appears to have put 
the victim girl in a extremely frightening situation in which 
she might  not  have dare to  raise  any protest  during her 
journey from Guwahati to the native village of the accused. 
In this regard, it is also to be noted that according to the 
testimony  of  Babita,  during  her  stay  in  the  residence  of 
accused, no person came to visit their house and therefore, 
she could not report the incident to anybody. It is also to be 
kept in mind that simply because the victim did not raise 
any protest, it cannot be automatically presumed that the 
she was a willing partner.
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The  next  important  question  that  arises  for 
determination is  as to whether the accused abducted the 
victim with intent that she might be compelled to marry him 
against  her  will or  forced  to  illicit  intercourse.  In  this 
connection, on a careful scrutiny of the evidence on record, 
it is found that none of the prosecution witnesses, including 
the  victim  girl,  has  said  any  thing  that  the  accused 
kidnapped  her with intent that she might be compelled to 
marry him against  her  will or  forced to illicit  intercourse. 
Though,  in  her  statement  before  the  Judicial  Magistrate 
recorded U/S 164 of Cr.P.C., the victim girl alleged that after 
her abduction,  she was forcibly married with the accused 
and that the accused also had sexual relationship with her 
against her will, she has not made any whisper about these 
accusations  in  her  testimony  before  Court.  However,  the 
evidence on record has established beyond all reasonable 
doubt that after her abduction, she was confined for three 
days in the house of the accused till her recovery by police. 
Under  the  state  of  affairs  narrated above, accused  Pulen 
Deka is  found to  have committed the  offence punishable 
under  Section  365  of  the  Indian  Penal  Code  and  he  is 
accordingly convicted for the said offence.

 Having  regard  to  nature  and  the  circumstances  in 
which the offence was committed, I am of the considered 
opinion that this is not a fit case to extend the benefit of the 
provisions of the Probation of Offenders Act to the accused.

The accused is heard on the question of punishment 
and  on  the  question  of  awarding  compensation  to  the 
victim. He has prayed for leniency on the ground that he 
had his wife and a small child who are dependent on him. 
He has further submitted that he is now working as a Night 
Chowkidar  in  the  Circuit  House  and  in  view  of  his  poor 
economic condition, he is unable to pay any compensation 
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to the victim.

Considering the entire gamut of the matter, accused 
Pulen Deka is sentenced to undergo R.I. for one year and 
also to pay a fine of Rs.5000/-. In default of payment of fine, 
the  accused  will  suffer  R.I.  for  another  period  of  three 
months. The fine amount, if realized, is to be paid to victim 
Babita  Hazarika  as  compensation  as  per  the  provision  of 
Section 357 of Cr.P.C. In view of the circumstances of the 
instant case, I am of the considered opinion that in respect 
of  the  present  case,  there  is  no  further  requirement  to 
recommend  for  payment  of  compensation  as  per  the 
provision of Section 357-A of Cr.P.C.

Given under my hand and seal of this Court on this 
27th day of August, 2013.
                                                                     Sessions Judge
                                                                                Kamrup : Guwahati
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A P P E N D I X

(A) PROSECUTION WITNESS

1. Sri Akan Chandra Hazarika (Complainant)
2. Sm t i .  Runum a 
Ha
z
ari
k
a
3. Ms .  M o n i  Begum @ Saj i d a 
Begum
4. Riajur Rahman 
5. Smti. Babita Hazarika (Victim)
6. A.S.I. of Police Sri Amulya Deka
7. Sub-Inspector of Police Sri Haren Saikia
8. Doctor Rituraj Chaliha 

(B) PROSECUTION EXHIBTS

1. F.I.R.
2. Printed Form of the F.I.R.
3. Statement of victim Smti. Babita Hazarika recorded by

the Judicial Magistrate U/S 164 of Cr.P.C.
4. Charge Sheet.

5. Medical Examination Report of the victim girl.

(C) DEFENCE WITNESS :   NIL

(D) DEFENCE EXHIBIT :   NIL
                                                                     Sessions Judge
                                                                  Kamrup, Guwahati
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