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JUDGMENT

1. This  appeal  is  filed  u/s  374(3)(a)  CrPC.,  by  the  appellant 

against  the  judgment  and  order  dated  20/6/16  passed  by  learned  Judicial 

Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  in  CR.  Case  No.3429c/09 

whereby the appellant was convicted u/s 138 of Negotiable Instruments Act, 

and sentenced him to undergo simple imprisonment for 6 months and further to 

pay compensation of Rs.45,000/- only u/s 357 CrPC., to the complainant and in 

default of payment, to undergo simple imprisonment for another 2 months. 

2. The  case  of  the  appellant  briefly  is  that  the  respondent  as 

complainant filed the CR Case No.3429c/09 against the appellant for issue of 
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a cheque bearing no.953825 dated 12/1/09 for an amount of Rs.25,000/-. But 

the  appellant  denied  his  financial  liability  for  the  aforesaid  cheque  as  the 

appellant issued the cheque to the respondent as a security and it was a blank 

cheque.  

3. It is stated that the appellant is the proprietor of Kaushik Ujjal 

Enterpise and he had a business relation in the name and style M/s. Kaushik 

Ujjal  Enterprise as sole proprietorship firm.  The appellant  purchased goods 

from the  partnership  firm of  the  respondent/  complainant.  According  to  the 

respondent, the appellant had financial liability of Rs.1,55,814/- and out of the 

said  financial  liability,  the  appellant  issued  the  cheque  no.953825  dated 

12/1/09  for  Rs.25,000/-.  The  respondent  deposited  the  said  cheque  for 

encashment in the bank but the cheque was returned unpaid with the reason of 



funds insufficient. Hence the respondent issued demand notice for payment of 

amount  of  the  dishonoured cheque.  The appellant  received the  notice  and 

replied that he has no financial liability against the cheque and it was issued as 

secuirty and blank. Hence the respondent filed the above complaint case. After 

trial of the case, learned trial court passed the impugned judgment and order 

against the appellant,  convicting him u/s 138 of  Negotiable Instruments Act 

(hereinafter referred as the NI Act) and sentenced him as stated above. 

4. Being highly aggrieved by and dissatisfied with the impugned 

judgment and order,  the appellant  preferred this  appeal  on the grounds as 

stated in the memo of appeal.  The grounds are particularly, that learned trial 

court  erred  in  law and misconceived of  facts  and evidence on record  and 

arrieved at finding and conclusion to convict the appellant/ accused and that 

the conviction and sentence against the appellant is based only on prosecution 

statement without considering the version of the appellant with his doucments 

so exhibited in the case and that the the appellant has no financial liability to 

pay  Rs.25,000/- vide cheque no.953825 dated 12/1/09 and so, the conviction 

against the appellant should be set aside and that learned trial recorded the 

statement  of  the  appellant/  accused u/s  313 CrPC,  in  contravention  of  the 

provisions of  law by omitting some part  his  statement which prejudiced the 

appellant and that in any view of matter, the impugned judgment and order is is 

not tenable in the eye of law and is liable to set aside. 
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5. I have heard learned counsel for the appellant as well as the 



respondent and perused the impugned judgment and order with the record. 

POINT FOR DETERMINATION :

6. Whether the learned trial  court erred in law and in facts and 

passed the impugned judgment and order illegally without conformity of  law;

DECISION AND REASON THEREFORE :

7. Learned  counsel  for  the  appellant,  assailing  the  impugned 

judgment  and  order,  submitted  that  the  complainant/  respondent  did  not 

arreyed  M/S.  Kaushik  Enterprise  as  party  in  the  complaint  case  and  also, 

produced any document that the said firm is owned solely by the appellant as 

such, the appellant cannot be convicted under the law. He further submitted 

that the evidence of DW1 that the cheque in question, was a blank cheque and 

the  appellant  had  no  financial  liability  against  the  respondent,  was  not 

considered by learned trial court and based the conviction on the evidence and 

material so submitted by the respondent and therefore, the appellant is highly 

prejudiced by the impugned judgment. Inspite of the fact that the complainant/ 

respondent  failed  to  prove  the  case,  learned  trial  court  ought  not  to  have 

convicted the appellant, he maintained. 

8. The  decision  reported  in  (2017)  2  GLR  199  Pinaki 

Dasgupta vs. Debasish Sarkar & anr., was relied by learned counsel 

for the appellant wherein, it was held that  in a case u/s 138 of the NI Act it is to  

be  proved  by  the  complainant  that  the  cheques  had been  issued  towards  

lawful  payments and in  such a case it  it  for  the accused to  discharge the  

burden under sections 118 and 139 of the NI Act that the cheques had not  



been  issued  towards  discharging  a  legal  debt  but  was  issued  by  way  of  

security  or  any  other  reason  on  account  of  some  business  transaction  or  

obtained unlawfully. 

9. Per contra, learned counsel for the respondent while supporting 

the impugned judgment and order, submitted that there is no infirmity in the 

same and the complainant/ respondent was able to prove its case against the 

appellant for issuance of the  cheque wich was subseqently, dishonoured by 

the bank on account of insufficient funds of the appellant 
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and the cheque was issued in discharge of legal debt or liability of the appellant 

to the respondent and therefor, it does not require any change of the view now. 

He  relied  the  decision  reported  in  (2001)  6 SCC 16 Hiten Dalal  vs. 

Bratindranath Banerjee wherein it was held that it was necessary for the 

appellant at least to show on the basis of acceptable evidence either that his  

explanaion in the written statement was so probable that a prudent man ought  

to accept it or to establish that the effect of the material brought on the record,  

in  its  totality,  rendered  the  existence  of  the  fact  presumed,  improbable.  In  

absence of any such proof, the presumption under sections 138 and 139 must  

prevail.  

10. In  the light  of  above rival  contentions,  the record is  perused 

carefully to arrieve at a conclusion. It appears that there is no dispute regarding 

issue  of  the  cheque  by  the  appellant  to  the  respondent.  The  plea  of  the 

appellant is that the cheque at the time of issue, was blank and it was given as 

secuirty but the appellant had no any financial liability towards the respondent. 

The view comes under the law that if the drawer issused a blank cheque, than, 

it can easily be presumed that the drawer of the cheque authorised the drawee 

to fill it up. Therefore, such plea of the appellant cannot help the appellant. 



11. Normally, the cheque is issued towards payment of lawful debt 

or liability of the drawer. If the cheque was issued as a security, even than, 

there is scope to presume that it was issued towards payment of lawful debt or 

liability.  Unless  there  was  no  legally  enforceable  debt  or  liability,  no  such 

security cheque would have given to the drawee. Therefore, the plea of issuing 

the cheque for security purpose, does not carry much weight in favour of the 

appellant to relieve him from drawing the statutory presumption against him. 

12. Admittedly, the complaint case was filed against the appellant 

only and his firm namely; Kaushik Ujjal Enterprise was not made a party. There 

is  no denial  of  the fact  that  the firm of  the appellant  is  a  sole proprietorial 

concerned.  Hence  the  complaint  case  can  be  filed  against  the  owner  / 

appellant as the firm has no separate identity. 

13. On perusal of the evidence of the complainant/ respondent, it 

appears that  PW1 stated that the appellant/ accused used to purchase goods 
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on  credit  from  the  complainant  firm.  The  appellant/  accused  towards  part 

payment of his legally enforceable debt / liability on account of credit purchase, 

handed  over  the  account  payee  cheque  duly  filled  up  in  favour  of  the 

complainant,  vide Ext.2 for Rs.25,000/- dated 12/1/09 but on presentation, the 

cheque was dishonoured vide Ext.4. He stated that Ext.3 is the balance sheet, 

issued by a Chartered Accountant  where schedule-  F  is  shown as  amount 

payable  by  the  appellant  for  Rs.1,47,533/-  towards  the  complainant.  The 



appellant in the cross-examination of PW1, never disputed schedule-F of Ext.3. 

The schedule -F gives the accounts of amount payable by the appellant which 

is calculated by a competent Chartered Accountant. Thereafter, the demand 

notice vide Ext.5 was issued which was admittedly received by the appellant. 

But he did not pay the amount in Ext.2. 

14. The appellant in his evidence stated that he used to pay the 

total due amount to the complainant and Ext.A is said document. He stated that 

in  Ext.A,  the  number  of  blank  cheques  taken  by  the  complainant  and  he 

claimed that the complainant is not entitled to receive any amount from him. He 

also, sent a reply of Ext.5. The appellant further claimed that he was to get 

some amount from the complainant. He also, wanted to settle an dispute but 

the complainant never co-operated. 

15. It  is  correct  to  say  that  Ext.A  mentioned  of  Ex.t.2  as  blank 

cheque alongwith another cheque. Ext.A contains only of volumes of goods 

purportedly purchased by the appellant firm on 29/11/08. It does not discloses 

anything of  financial  transactions between the parties.   Whereas Ext.2 was 

dated on 12/1/09. Since nothing contrary to the evidence of PW1 brought on 

record,  it  would suggest  that  the appellant  issued Ext.2  for  the payment  of 

goods  purchase  vide  Ext.A  perhaps,  partly.  The  evidence  of  the  appellant 

apparently,  ocular  in  nature  without  based  on  record.  If  the  respondent/ 

complainant is not entitled to get any amount from him, the appellant ought to 

have produced relevant documents to assert his claim. But nothing has been 

established by the appellant in support  of his such claim.  Hence there is no 

bar to presume that Ext.2 was issued by the appellant in discharging his part  



debt or  liability  to the respondent in the business transactions and towards 

purchase of goods vide Ext.A. In other words, the respondent has able to prove 

its case against the appellant. But the appellant failed to prove otherwise, then 

of the case of the respondent. In the result, there is no infirmity appears in the 

finding of learned trial court in the 
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impugned judgment. 

16. However, it appears that learned trial court imposed an amount 

of  Rs.45,000/-  payable  by  the  appellant  against  the  cheque  amount  of 

Rs.25,000/- on the ground of due to lapse of time. After considering the facts of 

the  case,  it  appears  that  amount  so  imposed,  is  too  high  whereas  the 

respondent has not particularly, expressed any loss incurred in the transaction 

with  the  appellant.  For  the  amount  of  Rs.25,000/-,  the  imprisonment  for  6 

months,  is  proportionately  also,  on the higher side.  In  the light  of  business 

transactions  between  the  parties  and  nature  of  offence,  the  sentence  is 

therefore, modified to a simple fine of Rs.32,000/- i/d simple imprisonment for 2 

months u/s 138 of NI Act to meet the ends of justice. Now, the appellant is 

required topay the fine amount only.

17. Accordingly,  the  appeal  is  partly  allowed.  The  impugned 

judgment and order is  modified to  extent  as stated above without  touching 

other  parts  of  the  same.  Send  back  the  record  to  the  learned  trial  court 

immediately. 



18. Given under the hand and seal of this court on this 1st day of 

July, 2017.

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1,           Addl. Sessions Judge No.1

   Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


