
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 

KAMRUP (M) GUWAHATI

Present : Shri C. Das,

    Addl. Sessions Judge No.1,

    Kamrup (M) Guwahati

Criminal Revision No.73/17

           Dr. Mohammed Mizanur Rahman Kazi

..... Petitioner

versus

           Md. Abu Mansoor Haque

..... Respondent

Advocates appeared : for the petitioner : Mr. D. Kalita, M. Hussain

            : for the respondent : None

Date of hearing : 19/6/17

Date of judgment  : 3/7/17



JUDGMENT

1. This  revision  application  is  filed  u/s  397/399  CrPC.,  by  the 

petitioner against the order dated 6/5/17 passed in CR Case No.1387c/17 by 

learned  Munsiff  No.4  cum  Judicial  Magistrate,  1st  Class,  Kamrup  (M) 

Guwahati whereby, prayer of the petitioner vide petiiton no.1579 dated 6/5/17 

for adjournment was rejected and dismissed the case for want of prosecution. 

2. The  case  of  the  petitioner  briefly,  is  that  the  petitioner  as 

complainant  filed  a  complaint  case  u/s  138  of  Negotiable  Instruments  Act 

against the respondent no.1. It is stated that the respondent took an amount of 

Rs.15,00,000/-  from  the  petitioner  who  is  a  doctor  by  profession  with  a 

condition that he would return the amount within a year. The respondent 
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accordingly,  issued  a  money  receipt  acknowledging  the  said  amount.  The 

respondent also, issued a cheque bearing no.303110 dated 7/2/17 amounting 

to Rs.3,00,000/- in discharge of his liability to repay part of the said amount. 

The cheque was however, dishonoured on 13/2/17 for the reason insufficient 

fund.  The  petitioner  sent  legal  notice  through  his  counsel  on  28/2/17  with 

registered A/D. Inspite of service of the notice, the respondent did not pay the 

cheque amount within time prescribed by law and finding no alternatives, the 

petitioner filed the above complaint case against the respondent. 

3. The  petitioner  stated  that  on  being  transferred,  learned  trial 

court  fixed  the  case  on  6/4/17  for  necessary  order.  The  petitioner  took 

adjournment on 6/4/17 which was allowed to fix the case on 19/4/17. In the 



meantime, the respondent approached the petitioner outside the court  for a 

settlement of the matter.  Accordingly, on the request of the respondent, the 

took an adjournment on 19/4/17. Learned trial  court allowed the prayer and 

fixed the case on 6/5/17. Hence the petitioner was all set to file his evidence-in-

affidavit  on  6/5/17  but  suddenly,  he  had  to  leave  for  New  Delhi  for  an 

emergency meeting. The petitioner however, forgot to inform his counsel for his 

trip. He informed his counsel only on fixed date i.e. on 6/5/17. Accordingly, his 

counsel  filed  a  petition  bearing  no.1579 dated  6/5/17  seeking  adjournment 

stating inter-alia that the petitioner is not available to file evidence-in-affidavit 

since he went to New Delhi. But learned trial court vide its order dated 6/5/17, 

rejected the said petition and dismissed the complaint case of the petitioner. 

Since the case was dismissed for want of prosecution but cognizance of the 

offence was not taken and as such, trial was yet to start in the case. 

4. Being highly  aggrieved by the impugned order  dated 6/5/17, 

passed in CR No.1387/17, by learned trial court, the present petitioner referred 

the  revision  on  the  grounds  as  stated  in  the  petition  itself.  The  grounds 

particularly,  is  that  learned trial  court  erred in law and facts  in passing the 

impugned  order  and  that  learned  trial  court  ought  to  have  considered  the 

ground as stated in the petition dated 6/5/17 since the case was at initial stage 

and  no  cognizance  was  taken  yet  and  thus  learned  trial  court  failed  to 

appreciate that in a case u/s 138 of NI Act, the complainant who is at stake for  

his money which ought to have been paid through the cheque and under such 

circumstances, a such complaint should not have been dismissed immediately 

and ought to have taken the course either to adjourn 
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the case or grant exemption of appearance of the complainant/ petitioner and 

asuch, the impugned order is laible to be set aside and quashed. 

5. I have heared learned counsel for the petitioner and perused 

the impugned order with relevant papers on record. 

POINT FOR DETERMINATION :

 

6. Whether  the  impugned  order  was  passed  illegally  by  learned  trial 

court ;

DECISION AND REASON THEREFORE :

7. Learned counsel  for  the petitioner streneously  submitted that 

there  was no serious  occasion arose to  dismiss  the complaint  case of  the 

petitioner by learned trial court since the respondent was yet to appear in the 

case  and  cognizance  of  offence  was  taken.  He  further  submitted  that  the 

ground of the petitioner for adjournment on 6/5/17 was absolutely geniuine in 

nature where the petitioner had to leave out of the State and he was prevented 

by sufficient cause and as such, learned trial court ought to have considered 

the petition of the petitioner and to allow it. 

8. Further  learned counsel  for  the  petitioner  relied  the  decision 

reported  in  2009  Cril.L.J  3925  Suresh  Subba  vs.  Udai  Sarkar, 

submitted that the impugned order of dismissal of the complaint case of the 

petitioner is not in conformity with law and as such, it is liable to be set aside 



and reversed. 

9. The law laid down in above Suresh  Subba case  (supra) is 

that in a case under section 138 of Negotiable Instruments Act, it is always the 

complainant  who is at  stake for  his money which ought to have been paid  

through the cheque. Unfortunately, the cheque in question, was dishonoured.  

Under such circumstances, a complaint should not be dismissed immediately  

and court ought to have adopted course either to adjourn case for hearing to  

some  other  day  under  provision  of  section  256  of  CrPC.,  or  to  grant  

excemption to complainant on particular date of his non- appearance. 

10. It is relied by learned counsel for the petitioner regarding need 

of presence of the respondent/ accused in this case, which was 
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reported in  (2012) 10 SCC 517 Manharibhai Muljibhai Kakadia & 

anr. vs. Shaileshbhai Mohanbhai Patel & anr, where in it  was held 

that  in proceedings under S.202 accused/ suspect is not entitled to be heard  

on question whether process should be issued against him or not- Up to stage  

of issuance of process, accused cannot claim any right of hearing. 

11. However, the law was laid down in the Subba case is similar 

type of case but it was at the stage of appearance of the respondent and the 

case was fixed for evidence, however, the complainant was absent for a single 

date.  In  the  instant  case,  the  petitioner  as  complainant  filed  petition  for 

adjournment of the day which was not only refused but also, dismissed the 

complaint case by learned trial court.  However, appearance or presence of the 

respondent/ accused appears not necessary in this case as observed in above 

Manharibhai case decision. 



12. It  appears from the petitioner even filed a petition before the 

learned trial court on 6/5/17, the same was not considered by it on the ground 

that the petitioner failed to substentiate his plea of out of station by submitting 

document  and thus,  the petitioner/  complainant  has intentionlly  avoided the 

process of court after getting three opportunity to file his affidavit. It seems from 

the impugned order  that  learned trial  court  hurriedly  passed the said order 

without taken into consideration of the plea of the petitioner.  It cannot be ruled 

out if the petitioner himself delayed the case, there will be delayed in getting 

relief in the case and the loss will of the petitioner since he was at stake to get 

his money from the respondent/ accused. 

13. Therefore,  the  ground of  adjournment  of  his  absence at  the 

station cannot be held as false. Under such circumstances, learned trial court 

ought to have allowed the petitioner to file his evidence-in-affidavit on another 

date. It is not correct in the eye  of law to dismiss the complaint case of the 

petitioner immediately, for want of further time to file his evidence-in-affidavit. 

Hence the impugned order passed by learned trial  court  is  not  sustainable 

under the law. 

14. In  the  result,  there  is  merit  in  this  revision  application. 

Accordingly, it is allowed. The impugned order passed in CR Case No.1387/17 

is hereby, set aside. The complaint case of the petitoner is restored to the file 
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of learned trial court to proceed further. 



15. The petitioner is directed to appear before the learned trial court 

within 15 days from today.  Upon appearance of  the petitioner,  learned trial 

court shall allow an opportunity to him to file his evidence-in-affidavit.  Send a 

copy of order to the learned trial court immediately. 

16. Given under the hand and seal of this court on this 3rd day of 

July, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1,           Addl. Sessions Judge No.1

  Kamrup (M) Guwahati  Kamrup (M) Guwahati


