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JUDGMENT

1. This appeal is filed u/s 374(3)  CrPC., by the appellant against 

the judgment and order dated 15/3/16 passed by learned Judicial Magistrate, 

1st. Class, Kamrup (M) Guwahati in CR No.3597c/13 whereby, the appellant 

was  convicted  u/s  138  of  Negotiable  Instruments  Act  and  sentenced  to 

undergo simple imprisonment for six months and further to  pay compensation 

of Rs.1,20,000/- only to the complainant/ respondent i/d simple imprisonment 

for another 4 months. 
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2. The case of the appellant briefly, is that the above CR Case 

No.3597c/13  was  instituted  out  of  a  cheque  no.214894  dated  2/7/13  for 

Rs.70694/- only which was taken as loan by the appellant against which she 

issued the above cheque to the respondent. Learned trial court after hearing 

both  the  sides,  passed  the  impunged  judgment  and  order,  convicting  the 

appellant as stated above.

3. The appellant being highly aggried with the impugned judgment 

and order, preferred this appeal on the grounds as assigned in the memo of 

appeal. The grounds particularly is that the evidence on record did not warrant 

to sentence and learned trial court committed error of law and facts and that 

the complainant/  respondent could not exhibit  any authority letter from their 

society to prove that the complainant has power to file the case and that the 



first complainant could not be cross-examined by the appellant/  accused as 

she did not appear when the second complainant/ respondent came into the 

witness  box  and  she  could  not  make  ant  statement  in  reply  to  the  cross-

examination to prove the case and the same has been wrongly held by learned 

trial  court  and  it  is  the  gross  failure  of  learned  trial  court  to  consider  the 

statement of the witnesses and as such, the impugned judgment and order is 

liable to be set aside. 

4. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondent and perused the grounds of appeal and the impugned judgment 

and order with the record. 

POINT FOR DETERMINATION :

5. Whether learned trial court committed error of law and facts in 

passing the impugned judgment and order ;

DECISION AND REASON THEREFORE :

6. Learned counsel for the appellant while assailing the impugned 

judgment and order, submitted that there was no any authority letter produced 

and proved by the respondent side since the case was filed by a society and 

those  president and secretary of the society who filed the complaint case did 

not come to tender evidence duirng the trial and those subsequent witnesses 

were not able to support and prove the case of the 
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complainant society and therefore,  the appellant cannot be convicted in the 

case. Hence he urged to acquit the appellant. 

7. Learned counsel for the respondent per contra, supported the 

impugned judgment and submitted that  the appellant never raised such plea of 

authority  letter  during  the  trial  inasmuch,  the  appellant  failed  to  rebut  the 

presumption which can be drawn against her under the law and as such, after  

perusing  the  evidence  on  record,  learned  trial  court  rightly  recorded  a 

conviction against the appellant and therefore, there is no need for ant interfere 

by this court. 

8. After perusal of record, it appears that the complaint case was 

filed intially  by the president and secretary of the complainant society namely; 

Ranjita Begum and Sabita Das respectively. But subsequently, the evidence 

was  tendered  by  PW1  Putali  Das  who  is  the  president/  secretary  of  the 

complainant society. Thus both the set of witnesses tendered their evidence 

with filing of the case in the official  capapcity held by them in the complainant 

society. PW1 in her cross-examination, admitted that she has no knowledge 

about contents in the complaint petition and she could not say of the resolution 

of the society for her selection to tender evidence in the case, is submitted in 

the case or not. But she denied the suggestion that she has no  authority to 

tender evidence in the case. Apparntly, no such resolution of the society by 

submitted by PW1, authorising her to tender her evidence in the case. But in 

the case u/s 138 of Negotiable Instruments Act ( hereinafter referred as the NI 

Act)  the  entire  case  of  the  complainant  is  based  on  documents.  Most 

importantly, the cheque in question which was bounced due to lack of fund in 



the bank account of the accused. Mere admitting by PW1 that she could not 

say about contents of the complaint petition does not preclude the appellant 

from her liability of bounced cheque. Further the appellant on the otherhand, 

could not adduce any evidence that PW1 has no authority to tender evidence 

in the case in her capacity. In absence of any adverse evidence on record, it 

cannot be accepted that PW1 has no authority to tender evidence in the case. 

9. If the evidence of PW1 is carefiully perused, it would disclose 

that the appellant as accused issued the cheque vide Ext.1 to discharge her 

legal  liability  for  Rs.70,694/-  only  in  favour  of  the  society.  On  13/9/13  she 

deposited the said cheque into bank for encashment but the cheque was 
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returned vide  Ext.3  due to  funds  insufficient.  Thereafter  she sent  the  legal 

notice vide Ext4 to the appellant by registered post, demanding payment of 

amount in Ext.1. The Ext.3 deemed to have served on the appellant  within 

three days. But after receipt of the notice, the appellant did not pay the cheque 

amount and hence the complainant society filed the case against the appellant. 

There is no such apparent cross-examination of PW1 by the appellant on the 

above evidence. 

10. In the statement recorded u/s 313 CrPC., the appellant took the 

plea that she did not any cheque to the complainant but admitted her singature 

in Ext.1 and she stated that  Ext.1 issued to  Nirantar  fund and she did not 

receive  ant  notice.  But  the  appellant  diclined  to  adduce  any  evidence. 

However, in the proceeding u/s 138 of NI Act, the burden lies on the appellant/  



accused to adduce evidence to prove otherwise of the case of the complainant 

to  rebut  the  presumption  u/s  139  of  NI  Act.  Unless  anything  is  proved 

otherwise,  the appellant  cannot  escape from drawing statutory  presumption 

against her. The option is however, opened to the appellant to disprove the 

case of the complainant rather going for adducing her evidence separately. In 

the  instant  case,  from the  trend  of  cross-examination  of  PW1,  it  does  not 

appear that the appellant could dislodge the complainant case by any manner. 

In other words, the appellant seems admitted the entire evidence of the PW1. 

The appellant even failed to prove that she did not receive the legal notice. On 

perusal of Ext.1 also, it does not show that it was issued to Nirantar Fund. Thus 

the appellant totally is unable to dislodge the case of the complainant. Hence 

there is no infirmity in the findings given by learned trial court in the impugned 

judgment. The view recorded by learned trial  court is based on sound legal 

principle and mandate.

11. However, from the Ext.1, it appears that the amount was only 

Rs.70,694/- whereas learned trial court allowed compensation of Rs.1,20,000/- 

against the appellant which too high as far as Ext.1 is concerned. Similarly, the 

sentence period is  also,  proportinately  higher  side comparing the nature of 

offence  and  the  amount  in  the  cheque  and  having  the  appellant  being  a 

woman. To maintain its parity, it is therefore,  intereferred with by reducing the 

setence of  the  impugned judgment  of  learned trial  court.  Accordingly,   the 

sentence  part  is  modified  to  only  fine  of  Rs.75,000/-  only  i/d  simple 

imprisonment for 2 months to meet the ends of justice. 
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12. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment and order  is  upheld with  the above modification.  Send back the 

record to the learned trial court immediately. 

13. Given under the hand and seal of this court on this 4th day of 

July, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1              Addl. Sessions Judge 

No.1

   Kamrup (M) Guwahati  Kamrup (M) Guwahati


