
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE: KAMRUP(M): 
GUWAHATI.

Case No. G.R. 12718/13
                             
                             U/S   341/323/294(b)   I.P.C  

S T A T E

-Vs-

                                     Sri Apurba Das
…………… Accused

Present:
Shri P.P. Bairagi, A.J.S,
Chief Judicial Magistrate,
Kamrup(M), Guwahati.

Appeared:

For the State :      Smti M. Saikia, learned Addl. P.P.

For the accused:   Mr. J. Abedin, Advocate. 

Date of Evidence:   17.12.15, 24.02.16, 16.11.16, 29.05.17  

Date of argument:  19.06.17  

Date of judgement: 04.07.17  

                         J U D G E M E N T

1. The  prosecution  case,  in  brief,  is  that  on  23.10.13 

informant namely Debjani Biswas, Manager, APDCL, Azara filed an 

ejahar before the Officer-in-charge Azara Police Station stating inter 

alia that on 23.10.13 at about 2.45 P.M. accused Aprba Das  caused 

injury to one Kishor Kalita when the victim went to distribute the 

electricity bill.
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2. On  receipt  of  the  ejahar,  Officer-in-charge  of  Azara 

Police Station registered Azara Police Station Case No. 332/13 and 

the case was invested.  After completion of investigation, charge-

sheet  was  submitted  against  the  present  accused  U/S 

341/323/294(b) IPC.   

 3. On  appearance  of  the  accused  person,  copies  were 

furnished  to  the  accused  person  and  substance  of  offence 

punishable U/S 341/323/294(b) IPC were explained to the accused 

to which he pleaded not guilty and claimed to be tried.

4. During trial, the prosecution examined 5 witnesses.  The 

accused was examined U/S 313 Cr.P.C.  The plea of  the accused 

persons is of denial and stated that it is a false case.

5. I heard argument advanced by the leaned counsel for 

both the sides and also perused the case record?

6. The points for determination:

I. Whether the accused person on the day of 

the alleged incident wrongfully restrained victim Kishor 

Kalita ?

II.  Whether  the  accused  person  on  the  day  of 

occurrence  voluntarily  caused  hurt  to  victim  Kishor 

Kalita ?

III. Whether the accused person on the day of the 

alleged  incident  uttered  obscene  words  to  the 

annoyance of victim Kishor Kalita ?

Decision and reasons thereof:

Since all the points are interrelated, hence, I find it proper to 

take up all the points together.

7. The prosecution witness No.1 Kishore Kumar Kalita has 

deposed that  on 23.10.13 he went to the house of  the accused 
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person to deliver the electricity bill.   But the accused questioned 

him as to why higher bill has been placed to him and threw all the 

bills.   The nearby people came to the place of occurrence.  The 

accused also gave blows on his hand and face.  The matter was 

informed to his S.D.O. and the First Information Report was lodged 

by the S.D.O.  He was sent to the hospital for treatment.  During 

his cross-examination, he deposed that the accused had beaten him 

while he was returning from the house of the accused.  He regularly 

delivered bills to the house of the accused, but earlier such incident 

did not occur.  This witness sustained injury on his hand and face.  

8. Prosecution witness No. 2 Debajani Biswas has deposed 

that the incident took place in the month of October, 2013.  The 

victim was bill distributor and he was beaten up by accused Aburba 

Das and she was informed about the incident by the victim and 

other employees.  As such she filed the First Information Report 

which is marked as Ext-1, Ext-1(1) is her signature.  During her 

cross-examination, she deposed that though she had not seen the 

incident,  but she was informed about the incident by the victim. 

She saw blood on the body of the victim.  

9. Prosecution  witness  No.  3  Bhupen  Kalita  has  not 

implicated the accused person with the alleged incident.  

10. Prosecution witness  No.  4 Ramen Kalita  has  also  not 

implicate the accused person with the alleged incident.

11. Prosecution  witness  No.  5  Biju  Sarma  is  the 

Investigating Officer of this case.  He has deposed that on 23.10.13 

he was working as S.I. of Police.  He sent the victim for medical 

treatment.  He visited the place of occurrence and prepared the 

sketch map.  He collected the injury report and filed the charge-

sheet  against  the accused person U/S 341/323/294(b)  IPC.   He 

exhibited the Ext-2 as the Medical Injury Report of the victim.  Ext-

3 is the charge-sheet submitted by the witness and the Ext-3(1) is 
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his signature.   During his cross-examination, he deposed that the 

incident took place at about 2.25 P.M.  He recorded the statement 

of the victim at the police station.  He denied the suggestion that no 

incident had taken place.  

12. From the evidence of the prosecution witness No. 3 & 4 

it is noticed that they have not implicated the accused person with 

the alleged offence.  On the other hand the victim has categorically 

deposed that he was beaten up by the accused while he went to the 

house of the accused to deliver the electricity bill.   This witness 

categorically deposed that he sustained injury.  Prosecution witness 

No. 2 has categorically deposed that though she had not seen the 

incident, but the matter was informed to her immediately after the 

occurrence and she saw blood on the body of the victim.  From the 

evidence of the victim it is clear that he was assaulted and beaten 

up by the accused person. As such he sustained injury on his body. 

Though the Medical Officer was not examined by the prosecution, 

but the injury report has been exhibited by the prosecution witness 

No. 5 i.e the Investigating Officer as Ext-2.  From the Ext-2 it is 

noticed that the victim sustained injury over the left  wrist  joint. 

Though the Medial Officer was not examined by the prosecution, 

but it is not enough to disbelieve the case of the prosecution while 

the victim has categorically identified the accused person who was 

involved in causing injury to the victim, i.e. the prosecution witness 

No. 1.  The evidence of the prosecution witness No. 2 reveals that 

she saw the victim in injured condition.  She was reported by the 

victim which was natural as the prosecution witness No. 2 is the 

controlling officer or Sr. Officer.  The accused had every knowledge 

that by giving blows by means of fist the receiver can sustain injury. 

As  such  the  act  of  the  accused  is  found  to  be  voluntary. 

Considering the evidence of the prosecution witness No. 1 & 2 and 

also  from the  evidence  of  the  prosecution  witness  No.  5  –  the 
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Investigating Officer, I am of the view that the prosecution has able 

to  prove  the  charge  against  the  accused  person  U/S  323  IPC 

beyond all  reasonable doubt.   The Investigating Officer  has  also 

corroborated the evidence of the prosecution case.   Accordingly the 

accused is held guilty for committing offence U/S 323 IPC.

13. On the other hand though the victim has stated that the 

accused had restrained him and used obscene words towards him, 

but it is not enough to held the accused guilty U/S 341/294(b) IPC. 

Accordingly,  the prosecution has  failed to  prove the offence U/S 

341/294(b) IPC against the accused beyond all reasonable doubt. 

On  the  other  hand  the  prosecution  has  been  able  to  prove  the 

charge  U/S  323  IPC  against  the  accused  beyond  all  reasonable 

doubt.  

14. As the offence U/S 323 IPC is  proved, that is  why, I 

consider  as  to  whether  the  accused  deserves  the  benefit  of 

Probation  of  the  Offenders  Act  or  the  provision  of  section  360 

Cr.P.C., but I find in negative as this will send a wrong message to 

the society.

15. I  have  heard  the  accused/convict  on  the  point  of 

sentence to be imposed upon him.  The accused has stated that he 

is  the sole  breadwinner  of  his  family  and if  he is  sentenced for 

imprisonment, his family will suffer a lot. Therefore, he has prayed 

for mercy of the court.  I have considered the submission of the 

accused.

16. Aggravating factor: The accused had voluntarily caused 

hurt to the victim with fist blow.

17. Mitigating factor: (a) No previous conviction was proved 

by the prosecution against the accused/convict.

(b) Sole breadwinner of his family.
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18.  In dealing with question of sentence, Hon’ble Supreme 

Court in Ediga Anamma v/s State of Andhra Pradesh, 1974 SCC(Cri) 

479, held as under:- "Modern penology regards crime and criminal 

as equally material when the right sentence has to be picked out." 

"A proper sentence is the amalgam of many factors such as the 

nature  of  the  offence,  the  circumstances-extenuating  or 

aggravating-of the offence, the prior criminal record, if any, of the 

offender,  his  age  and  educational  background,  his  record  as  to 

employment,  home  life,  sobriety  and  social  adjustment,  his 

emotional and mental condition, the prospects for his rehabilitation 

and  return  to  normal  life  in  the  community,  the  possibility  of 

treatment  or  training  of  the  offender,  the  possibility  that  the 

sentence may serve as a deterrent to crime by the offender or by 

others and the current community need, if any, for such deterrence 

in respect of the particular type of offence. These are factors which 

have to be taken into account by the court in deciding upon the 

appropriate sentence." 

19. In  State  of  MP  v/s  Ghanshyam Singh,  AIR  2003  SC 

3191, the Hon'ble Supreme Court held as under:- "In operating the 

sentencing system, law should adopt the corrective machinery or 

deterrence based on factual  matrix.  Criminal  law adheres to the 

principal of proportionality in prescribing liability according to the 

culpability  of  each  kind  of  criminal  conduct.  Proportion  between 

crime  and  punishment  remains  a  strong  influence  in  the 

determination  of  sentences.  Imposition  of  sentences  without 

considering its effect on the social order may be in reality a futile 

exercise.". 

20. In Gopal Singh v. State of Uttrakhand : (2013) 7 SCC 

545, while considering the gravity of the crime and the concept of 

proportionality as regards the punishment, Hon’ble Supreme Court 

had observed:- “Just punishment is the collective cry of the society. 
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While  the  collective  cry  has  to  be  kept  uppermost  in  the  mind, 

simultaneously the principle of proportionality between the crime 

and punishment cannot be totally brushed aside. The principle of 

just  punishment  is  the  bedrock  of  sentencing  in  respect  of  a 

criminal  offence.  A  punishment  should  not  be  disproportionately 

excessive.  The  concept  of  proportionality  allows  a  significant 

discretion to the Judge but the same has to be guided by certain 

principles.  In  certain  cases,  the  nature  of  culpability,  the 

antecedents of the accused, the factum of age, the potentiality of 

the  convict  to  become  a  criminal  in  future,  capability  of  his 

reformation and to lead an acceptable life in the prevalent milieu, 

the effect--propensity to become a social threat or nuisance, and 

sometimes lapse of time in the commission of the crime and his 

conduct  in  the  interregnum  bearing  in  mind  the  nature  of  the 

offence, the relationship between the parties and attractability of 

the  doctrine  of  bringing  the  convict  to  the  value-based  social 

mainstream may be the guiding factors.  Needless to emphasise, 

these  are  certain  illustrative  aspects  put  forth  in  a  condensed 

manner.  We  may  hasten  to  add  that  there  can  neither  be  a 

straitjacket  formula  nor  a  solvable  theory  in  mathematical 

exactitude.  It  would be dependent  on the facts  of  the case and 

rationalized judicial discretion. Neither the personal perception of a 

Judge  nor  self-adhered  moralistic  vision  nor  hypothetical 

apprehensions  should  be  allowed  to  have  any  play.  For  every 

offence,  a  drastic  measure  cannot  be  thought  of  Similarly,  an 

offender cannot be allowed to be treated with leniency solely on the 

ground of discretion vested in a court. The real requisite is to weigh 

the  circumstances  in  which  the  crime  has  been  committed  and 

other concomitant factors which we have indicated hereinbefore and 

also  have  been  stated  in  a  number  of  pronouncements  by  this 

Court. On such  touchstone, the sentences are to be imposed. The 
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discretion  should  not  be  in  the  realm  of  fancy.  It  should  be 

embedded in the conceptual essence of just punishment”. 

21.  Considering the aggravating as well as the mitigating 

factors  of  the  case,  I  find  that  justice  will  be  meted  out  if  the 

accused person/convict is sentenced to pay fine only.  Accordingly, 

the  accused/convict  is  sentenced  to  pay  a  fine  of  Rs.  1000/- 

(Rupees  one  thousand)  only,  in  default  to  undergo  Simple 

Imprisonment for a period of 3 (three).    

22. Furnish free copy of judgement to the accused/convict 

forthwith.

23. Given under my hand and seal of this court on this 4th 

day of July, 2017.  

Dictated & corrected by me:

Chief Judicial Magistrate,
Kamrup, Guwahati.

Chief Judicial Magistrate,
Kamrup, Guwahati.

 

Typed by:
U. Talukdar, Stenographer.
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A P P E N D I X

(A) Prosecution Witnesses:  

1. Mr. Krishna Kumar Kalita
2. Smti Debajani Biswas
3. Sri Bhupen Kalita
4. Sri Ramen Kalita
5. Sri Biju Sarma

(B) Defence Witness  :         Nil

(C) Court Witness:               Nil.

(D) Prosecution Exhibit:  
1. First Information Report
2. Medical Report
3. Charge-sheet   

(E) Defence Exhibit  :          Nil

(F) Court Exhibit:              Nil

(G)    Material Exhibit:       Nil.

Chief Judicial Magistrate,
Kamrup(M), Guwahati.
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