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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).

                                       

             Present: ARPITA KAR, A.J.S.                     

            C.R. CASE NO: 71/16

                                   U/S 138 N.I.Act

                Sayed Ramjan Ali

                     ............ Complainant

                  -Vs-

                Rasid Ali

                                   ............... Accused.

         

      Advocate Appeared:-

                 For The Complainant: - Mr. T. Deuri, Mr. R. Barman. 

                  For The Accused     :-  Mr. S.K.Kakati, Mr. G. Saikia, Mr. M.Mahanta  

and Smti. J.M.Deka

        

       OFFENCE EXPLAINED ON :11.01.2017

         EVIDENCE FILED AND RECORDED ON: 19.04.2017

         ARGUMENT HEARD ON: 19.06.2017, 23.06.2017

         JUDGMENT DELIVERED ON: 01.07.2017



                                                        C.R. No.71/16                                           Page 2 of 11 

                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 

the  accused  Mr.  Rasid  Ali  had  issued  a  cheque  in  favour  of  the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by the complainant, Sayed Ramjan Ali  (hereinafter referred to as the 

complainant) is that the accused, Mr. Rasid Ali (hereinafter referred to as 

the accused) who is the brother of the complainant borrowed a sum of 

Rs.2,00,000/-  from the complainant on 05.07.2015 with a promise to 

return the said amount within 3 months.  After repeated request the 

accused,  to  repay  the  aforesaid  amount,  issued  a  cheque  bearing 

number  217393 dated 31.10.2015 in  favour of  the complainant.  The 

cheque was  deposited for encashment but were dishonoured by the 

bank. Thereafter the legal demand notice was issued to the accused.

3. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

4. Complainant side examined witness and also exhibited documents. 

Then examination of accused was recorded u/s 313 Cr.P.C. Defence did 

not adduce any witness. 
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5. The defence plea as revealed from the statement of the accused in 

his examination U/S 313 Cr.P.C. is that he and his brother were residing 

in the same house and as per the decision of the Unnayan committee he 

gave a  separate plot  of  land belonging to him to his  brother  and a 

cheque. But the samity said that he has to pay the amount in cash but 

the complainant did not return him the cheque. 

 

6. I heard argument for both sides.

7. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued the  cheque no.217393 dated 

31.10.2015 in favour of the complainant for the discharge of 

any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point For Determination No.(i):   Whether the accused issued 

the  cheque  no.217393  dated  31.10.2015  in  favour  of  the 
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complainant for the discharge of any legally enforceable debt 

or liability?

  8.      The complainant has alleged that the accused had issued the 

cheque-in-question  for  the  discharge  of  legally  enforceable  liability; 

whereas the accused has contended that he is not liable to pay anything 

to the complainant.

9.      P.W.1, Sayed Ramjan Ali has deposed that the accused is his brother 

and he asked the complainant for an amount of RS.2,00,000/- as he was 

in desperate need of money for his business purpose as he was facing 

some  financial  crisis.  Thereafter  the  complainant  gave  an  amount  of 

Rs.2,00,000/- to the accused on 05.07.2015, which the accused promised 

to return within 3 months. After the expiry of the said period, after several 

request  the accused issued  a cheque bearing  number 217393 dated 

31.10.2015 for  RS.2,00,000/-  in favour of the complainant.    The said 

cheque is produced and exhibited as Exbt-1. 

10. In his cross-examination he deposed that he supplies water to about 

60 houses and earns about Rs.4000/- per month. He admitted that prior to 

the alleged transaction there were no other transaction between him and 

the accused. He admitted that in his bank account he has never kept a 

deposit  of  more  than  Rs.10,000/-.  He  admitted  the  money  receipt 

produced  and  exhibited  as  Exbt-A  and  stated  that  vide  Exbt-A  he  has 

received an amount of RS.50,000/- from the accused on 11.11.2014. He 

has also admitted the money receipt produced and exhibited as Exbt-B and 

stated that vide Exbt-B he has received an amount of RS.1,00,000/- from 

the  accused  on  16.11.2014  for  the  purpose  of  vacating  the  house  of 

Rashid Ali and accordingly he has vacated the house. He admitted that he 

lodged a F.I.R. against the accused on earlier occasion alleging that the 

accused broke his house and as per the settlement made by the Unnayan 

Committee the accused agreed to pay an amount of Rs.3,50,000/- to him. 

For  the  purpose  of  the  said  settlement  made  between  them  by  the 

Unnayan Committee the accused gave Rs.1,50,000/- in total to him vide 

Exbbt-A and B and gave a cheque for an amount of Rs.2 Lakhs for the 
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remaining amount. He admitted that even after giving the cheque for Rs.2 

lakhs  the  accused  made  a  payment  of  RS.1  Lakhs  to  him  and  after 

receiving the amount of Rs.1 Lakhs vide Exbt-C he vacated the house. He 

admitted that the cheque-in-question is the same cheque which he took in 

the meeting of the Unnayan Committee. He denied the suggestion that in 

his complaint petition and evidence-on-affidavit he has hidden the material 

facts of the dispute over a land between them. He admitted that he has 

never given an amount of Rs.2,00,000/- in cash to the accused. He denied 

that the accused is not liable to pay anything to the complainant.

 

11. The accused in his examination U/S 313 Cr.P.C. has admitted his cheque 

but denied any existing liability towards the complainant.

  

12. Thus from the discussions made so far it becomes clear that the accused 

has admitted his cheque but has denied any existing liability towards the 

complainant. 

13.   The accused in his examination U/S 313 Cr.P.C. contended that 

as per the decision of the Unnayan Committee he gave the complainant a 

separate land and a cheque but as the samity said that he has to pay the 

amount  in  cash but  the accused did  not  return  his  cheque back.  The 

complainant  in  his  cross-examination  has  admitted that  the 

Unnayan Committee  made a  settlement  between him and the  accused 

over their dispute of a land and the instant cheque was given to him as 

per  the  said  settlement.  He  has  further  admitted  that  even  after  the 

issuance  of  the  instant  cheque  the   accused  paid  him  an  amount  of 

Rs.1,00,000/-. 

14.  Thus it is seen that the complainant by his very own admissions made in 

his cross-examination has supported the plea of the accused to the extent 

that the instant cheque was given as per the decision of the  Unnayan 

Committee.  The  complainant  though  contended  that  the  accused  has 

borrowed an amount of Rs.2,00,000/- from him, which was given in cash 

to the accused but in his cross-examination he deposed that he has never 
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given  an  amount  of  Rs.2,00,000/-  in  cash  to  the  complainant,  which 

makes  it  glaringly  noticeable  that  the  complainant  has  made  self-

contradictory statements in  his  examination-in-chief  that  was given on 

affidavit and cross-examination which cast a doubt upon the prosecution 

story and makes it highly unbelievable.

15.  The  learned  counsel  for  the  complainant  has  argued  that  since  the 

accused has admitted his cheque hence the liability is on him to prove 

that the accused is not liable to pay anything to the complainant.

16. Per contra the learned counsel  for  the accused argued that  since the 

complainant is unable to stand in his own story hence the accused has 

successfully rebutted the presumption U/S 118 and 139 N.I.Act and has 

proved that he is not liable to pay anything to the complainant. 

17.  Although the presumption u/s 118 and 139 N.I.Act is there in favour of 

the holder of the cheque that the cheque was issued in discharge of a 

legally  enforceable  debt  but  in   a  catena  of  judgment  viz:  Krishna 

Janardan Bhat Vs Dattatraya G. Hedge; AIR 2008 SC 1325, Vijay  

Vs Laxman; (2013)3 SCC 86  the Hon’ble Apex Court has held that the 

presumption is rebuttable in nature and in Rangappa Vs Mohan; AIR 

2010 SC 1898 it was held by the Hon’ble Apex Court that the accused 

can rebut the presumption without stepping into the witness box and can 

depend on the materials submitted by the complainant in order to raise 

such a defence. 

18. In  K. Prakashan Vs P.K.Sundderan; (2008)1SCC 258, the Hon’ble 

Supreme Court has held that the standard of proof of the prosecution is 

beyond reasonable doubt and that of the accused is only preponderance 

of probability. 

19.  So at this stage of my discussion, keeping the aforesaid proposition of 

Law as laid down in  K. Prakashan Vs P.K.Sundderan; (2008)1SCC 258, 

(Supra),  I find that accused has rebutted the presumption which is u/s 

118 and 139 of N.I. Act. On the other hand basing upon the evidences 
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and admissions by the complainant in his cross-examination that he has 

never given any amount of RS.2,00,000/- in cash to the accused which is 

totally contradictory to his allegations as levelled in his examination-in-

chief and the discussions made so far it is sufficient to hold that in the 

present case complainant cannot take shelter solely on the presumption 

u/s 118 and 139 of N I Act, he should have adduced further evidence to 

prove his case beyond reasonable doubt.

20. In view of  the above discussion,  I  am of the considered opinion that 

although  the  complainant  has  proved  the  fact  that  the  cheques-in-

question were signed by the accused but the accused has been able to 

rebut the presumption U/S 118 and 139 N.I.Act, that the cheque was not 

issued in discharge of any legally enforceable debt or liability and thus 

shifted the burden of prove beyond reasonable doubt on the complainant 

in which complainant failed to prove his case. The complainant thus failed 

to prove the fact of receiving the cheque in discharge of the said debt 

beyond reasonable doubt.

21.  DECISION:  The cheque was not issued by the accused for the     

discharge of any legally enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheques  were 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

22. P.W.1,  has  deposed  that  the  cheque-in-question  was  presented  for 

encashment,  but  the  same  was  dishonoured  because  of  “insufficient 

funds”. P.W.1 has produced the cheque return memo and the same is 

marked as exhibit-2 which shows that the said cheques were dishonoured 

for “insufficient funds” on 03.11.2015.

 

23. The accused has not disputed the factum of dishonour. In addition to the 

above the section 146 of the Negotiable Instruments Act,1881 provides 
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for a statutory presumption as regards the genuineness of the cheque 

return memo issued by the bank; hence it is held that the said cheque 

was dishonoured for the reason “funds insufficient” when presented for 

encashment.

24. Decision:   The  cheque  issued  was  dishonoured  for  insufficient 

funds in the account of the accused.

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

25.          P.W.1, has deposed that after the dishonour of the cheques-in- 

question demand notice was issued in respect of the dishonour of the 

said  cheque,  after  the  receipt  of  the  dishonoured  cheque.  The 

complainant issued the demand notice to the accused by registered post 

in his correct address. The copy of the said notice along with the postal 

receipt are produced and marked as exhibit-3 and 4 respectively. 

26.     I have perused the above exhibits and there is nothing on record to 

doubt or  disbelieve the genuineness of the above exhibits.  The postal 

receipts show that the notice was sent by registered post duly prepaid 

and addressed to the accused. 

27.  The perusal of the exhibit-3 shows that it is a demand notice whereby 

the factum of dishonour of the cheque (exhibit-1) is clearly mentioned 

and a demand is made to honour the amount of the said cheque.

28.  The accused in his examination U/S313Cr.P.C. has admitted the fact of 

receiving the demand notice.
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29.  Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

30.  DECISION: The demand notice was duly served upon all the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

31.        The offence under section 138 of the Negotiable Instruments Act,  

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused 

and that  the cheque has to be issued for  the discharge of  a debt or 

liability. It is further provided that the said cheque has to be deposited 

within  three months of  its  issuance or  within  its  validity  and that  the 

notice regarding the dishonour of the cheque for insufficient funds ought 

to be given within 30 days of the receipt of information regarding the 

dishonour. 

32.  In the instant case in hand, it is already held that the cheques were not 

issued  in  discharge  of  any  debt  or  liability.  In  absence  any  legally 

enforceable  debt  or  liability  the  accused  cannot  be  booked  U/S  138 

N.I.Act. and hence this point does not merit any further discussions. 

                       

33.     In view of the aforesaid discussions and the decisions reached in the 

foregoing points for determinations, it is held that the accused has not 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.



                                                        C.R. No.71/16                                           Page 10 of 11 

34.  The accused Rasid Ali is acquitted from the charges of this case under 

section 138 of the Negotiable Instruments Act,1881 and set at liberty.

35.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till  then  the  bail  bond  executed  by  the  accused  and  his  sureties  are 

extended for the next six months.

36.        Judgment is pronounced in open Court. The case is disposed of on 

contest.

Given under my hand and the seal of this court on this the        01st 

day of  July, 2017 at Kamrup(M).

                 

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

P.W.1:Sayed Ramjan Ali

2. PROSECUTION EXHIBITS:-  

EXHIBIT 1 : Returned cheque.

EXHIBIT 2: Return Memo.

EXHIBIT 3: Copy of legal demand notice. 

EXHIBIT 4: Postal Reciept.

3. DEFENCE WITNESSES:-  

None

4. DEFENCE EXHIBITS :-  

Exbt-A,B,C: Money Receipts.

Judicial Magistrate 1  st   class, Kamrup(M).   


