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          1. Smti. Sabitri Barman

          2. Sri Kalicharan Barman

          3. Sri Tarini Barman

          4. Sri Bhuban Barman

          5. Sri Paresh Barman

.... Appellants

versus-

          1. State of Assam, represented

              by Commissioner & Secretary,

              Home Department, Dispur,

              Guwahati



          2. The Superintendant of Police (City)

               Panbazar, Guwahati

          3. The Officer-in-charge,
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               Guwahati

..... Respondents

The appeal coming up for final hearing on 12/6/17, 29/6/17 in

presence of ;

Mr. S.I. Rasul, M.S.Khan, R.Thakuria, S. Sultana, Advocates for the appellants

Mr. G.N.Kakati, Asstt. Govt. Pleader, Guwahati
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And having stood for consideration to this day, the court delivered the 

following judgment ;

    JUDGMENT

1. This appeal is filed u/s 96 CPC., by the appellants against the 

judgment and decree dated 30/11/15, passed by Civil Judge No.2 Kamrup (M) 

Guwahati  in  Title  Suit  No.401/14  whereby,  the  suit  of  the  appellants  was 

dismissed. 

2. The  case  of  the  appellants  briefly,  is  that  the  appellants  as 

plaintiffs  filed the above suit for declaration that the son of the plaintiff no.1 and 



the brother of the plaintiff no.2 to 5, namely; Golok Barman is dead alongwith 

further relief  incidental thereto. It is stated that the son/ brother of the plaintiffs  

namely; Golok Barman had been suffering from psychological disorder and on 

21/6/03  Golok  Barman  visited  Guwahati  for  medical  treatment  and 

subsequently,  he  went  out  from the  house  of  the  plaintiff  no.2  situated  at 

Lalmati Chowk, and inspite of vigourous search, he was not traced out. Hence 

in the above connection,  a FIR was lodged by the plaintiff  no.2 on 22/6/03 

before  the  Basistha  police  station  and   news  items  in  this  regards  at  the 

instance of  the plaintiff  no.3 were also,  published in 'Asomiya Pratidin'  and 

'Agradoot' news papers but till date, the whereabout of Golok Barman could not 

be ascertained. According to the plaintiffs,  they are entitled to inherit  to the 

estate of Golok Barman and since he was neither met nor heard of for more 

than seven years and hence,  a declaration u/s 108 of Evidence Act r/w section 

34 of Specific Relief Act, is prayed for by the plaintiffs/ appellants. 

3. The  defendants/  respondents  contested  the  suit  of  the 

appellants/ plaintiffs, by filing written statement. The respondents contended 

inter-alia that the suit is not maintainable inasmuch as, all the avertments are 

vague, misleading and misconstrued of facts and law. There is no cause of 

action for the suit which is barred by limitation. The plaintiffs/ appellants cannot 

seek relief under Specific Relief Act.  The defendants/ respondents contended 

further that the avertments made in the plaint if are to be presumed as correct,  

it is the foremost duty and responsibilities of the plaintiffs to prove them strictly 

and correctly.   It  is  stated that  as per record of  Basistha police station,  on 

22/6/03 at about 10-30 am., the plaintiff no.2 submitted the application that his 

younger brother Golok Barman, aged 
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about 30 years,  who was mental patient, was missing from 21/6/03.  But the 

defendant no.3 could not receive any information of tracing out missing person 

nor  had  any  information  regarding  death  of  the  said  person  however,  the 

search of the dead body of the missing person is still continuing.  It is stated 

that if the provisions u/s 108 of Evidence Act is interpreted literally, it provided 

for presuming of death of a person unheard of 7 years but it is silent in respect  

of date of presumption of such death. Therefore, in view of that the date of 

presumed death must be proved by the party concerned as  a fact by leading 

reliable evidence.  The plaintiffs who invoke section 108 of Evidence Act to 

save the limitation period, has to prove not only that the person concerned has 

not been heard of for a period of 7 years and has to be presumed  as  dead,  

but also, the burden being heavy on them to prove the particular point of time 

within  7  years  where  his  death  occurred.  The  defendants/  respondents 

therefore, prayed to dismiss the suit of the plaintiffs/ appellants. 

4. After perusing the pleadings of the parties, learned trial  court 

framed the following issues in the suit ;

ISSUES 

1] Whether there is cause of action for the suit ?

2] Whether the suit is maintainable in its present form and manner ?

3] Whether the defendants denied or interested in denying the 

  plaintiffs claim that Golok Barman is dead/ presumed to be dead and 

  they are the legal heris of the said Golok Barman ?

4] Whether the plaintiffs are entitled to the decree and /or relief as  

prayed for ?



5. During  the trial  of  the suit,  the appellants/  plaintiffs  adduced 

evidence  of  four  witnesses  and  exhibited  certain  documents.  But  the 

defendants did not adduced any evidence. After hearing the argument of the 

parties,  learned  trial  court  passed  the  impugned  judgment  and  decree, 

dismissing the suit of the appellants. Being highly aggrieved and dissatisfied 

with  the  impugned  judgment  and  decree  dated  30/11/15,  the  appellants 

preferred the appeal on the grounds as stated in the memo of the appeal.  The 

grounds  among  others,  can  be  narrated  as  that  learned  trial  court  upon 

erroneous and desultory findings on the issue no.1, 2 and 3 wrongly held that 

the  suit  is  not  maintainable  in  its  present  form  when  there  is  cogent  and 

positive evidence showing that the suit is maintainable and that there having 

been cause of action for the suit with positive evidence to that effect, 
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learned trial court committed grave error of law as well as, in facts in holding 

that  the suit  is  not  maintainable and that  there having positive and cogent 

evidence on behalf of the plaintiffs/ appellants that Golok Barman, the son of 

the plaintiff  no.1 and the brother of the plaintiff  no.2 to 5 is traceless since 

21/6/03, from Beltola chowk, Guwahati more than 7 years and there having 

specific evidence of the witnesses of the appellants as well as, documentory 

evidence in this regard, learned trial court ought to have presumed that Golok 

Barman is dead and that learned trial court wrongly and perversely interpreted 

the provisions u/s 34 of Specific Relief Act regarding declarating suit as well as 

the section 108 of Evidence Act regarding civil death of Golok Barman who has 

not been heard for more than 7 years.

6. For that the appellants/ plaintiffs categorically by examining the 

witnesses proved that Golok Barman is not heard for a period of 7 years and in 



absence of any reliable materials from the side of the defendants/ respondents, 

learned trial court must have presumed that the missing person Golok Barman 

died on completion of 7 years from the date of missing. It is stated that principle 

of law laid down in section 108 of Evidence Act would arise only after lapse of 

7 years and the plaintiffs have in the pleadings specifically stated that Golok 

Barman was missing since 21/6/03 and since than,  Golok Barman has not 

been heard of till filing of the suit on 25/11/14 and it is enlightened the period of 

7 years which has been expired and so,  learned trial  court  ought  to  have 

drawn the statutory presumption that said Golok Barman is not alive from the 

facts and circumstances narrated by the plaintiffs and that learned trial court 

ignored the wide aspect of the provisions as section 34 of Specific Relief Act is 

not exhaustive in all the circumstances in which a declatory decree must have 

been passed on the basis of the pleadings and evidence of the plaintiffs and 

learned trial court ignored the section 9 of CPC and Order 7 Rule 7 CPC where 

the court has jurisdiction to pass declatory decree if any declatory relief cannot 

be maintainable u/s 34 of Specific Relief Act and for that in any view of matter 

the impugned judgment and decree is not sustainable and tenable in law as 

well as, in the facts and circumstances of the case and as such, the same is 

liable to be set aside and reversed. 

7. I  Have heard learned counsel for  the appellants and learned 

Asstt. GP. appearing for the respondents and perused the impugned judgment 

and decree with the record.  

8. Learned counsel for the appellants submitted that what has
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been  viewed  in  the  impugned  judgment  by  learned  trial  court  is  not  the 

mandate of the provisions u/s 108 of Evidence Act. He submitted that when 

there is positive evidence on record that the missing persons was not heard of 

for a period of 7 years, after expiry of that period, the court ought to presume 

that the said person is not alive and is dead. Further he submitted that even if  

section 34 of Specific Relief Act does not provide for declaratory suit of this 

nature, learned trial court ought to have exercise jurisdiction under section 9 

CPC with Order 7 Rule 7 CPC., and therefore,  the impugned judgment and 

dceree cannot sustainable in law. 

9. Per contra, learned Asstt.  GP., submitted that in the case of 

declaratory suit, there must be other side who denied the right of the party in 

respect  of  any   property  but  in  the  instant  suit,  there  is  nothing  has  been 

pleaded by the appellants inasmuch as, the burden of proving the facts lies on 

the appellants that the missing person is not heard of for such period and the 

cause of  action arise on the such particular  date to cover up the limitation 

period.  Unless  the  date  is  particularly  not  mentioned  it  is  not  possible  to 

ascertain on whose date the missing person is dead. He submitted that the 

Court cannot automatically come to conclusion that the missing person is dead 

after lapse of statutory period unless the plaintiff must show the cause of action 

for declaration in the suit. But in the instant, the appellants failed to establish 

the cause of action in the suit and as such, learned trial court rightly  dismissed 

the suit. 

10. Upon  hearing  the  parties  and  considering  the  peas,  the 

following points are taken into consideration for determination in the appeal : 

POINT No.1- Whether there is cause of action for the suit ?



POINT No.2 – Whether the suit is maintainable in its present form ?

11. It has to be held that thought there is no statutory definition of 

“cause of action” but it is settled in law that cause of action means and denotes 

all material facts on which a right of the party is founded. In other words, cause 

of action is nothing but a bundle of facts which a party to a suit claiming a relief  

under the law, is required to prove in order to have the suit  decreed in his 

favour. Thus, cause of action means necessarily the facts which the plaintiff 

are required to prove in order to get a decree. The present suit has filed by the 

plaintiffs  seeking  a  declaration  to  the  effect  that  Golok  Barman  is  dead/ 

presumed to be dead u/s  108 of  Evidence Act  and for  declaration that  the 

plaintiffs are the legal heirs of said Golok Barman and 
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the plaintiff no.1 is the nominee of the bank account, LIC policy and the amount 

standing in the credit  of  said Golok Barman in his  service department with 

direction to concerned Bank and department where said Golok Barman was an 

employee in favour of the plaintiff no.1 who is a nominee of Golok Barman. 

This is however, not denied by the defendants and neither, it is averred that 

said Golok Barman is not missing since 21/6/03 with other reliefs sought by the 

plaintiffs  are  disputed  by  the  defendants.  Only  avertments  made  by  the 

defendants that burden of proving the fact that Golok Barman is not heard of 

for a period of 7 years lies upon the plaintiffs who alleged the same.  Therefore, 

indeed  no  such  facts  remain  which  are  in  dispute  and  which  require 

adjudication  for  a  decision.  Moreover  the  plaintiffs  stated  in  the  plaint  that 

cause of action for the suit arose on 21/6/03 when Golok Barman was missing 

and on 22/6/03, when the defendant no.6 filed the FIR before Basistha police 



station. All the above avertments are not denied by the defendants. Further the 

plaintiffs alleged that on 11/11/11, learned Chief Judicial Magistrate, Kamrup 

(M) Guwahati accepted the police report regarding missing of Golok Barman 

and on 25/8/14, the date of issue of notice u/s 80 CPC. Again, the above facts  

are found not denied by the defendants/ respondents in the written statement. 

On 11/11/11, in fact, learned Chief Judicial Magistrate, Kamrup (M) Guwahati 

accepted only the fact of missing of Golok Barman only but not his death. That  

order is also, not in  dispute. Hence such order does not have any relevancy to 

the death of the missing person which is not in dispute. Therefore, from the 

above facts, it is clear that the plaintiffs could not show any material fact which 

is controverted and denied by the defendants to adjudication the case. 

12. Similarly in a declaratory decree u/s 34 of Specific Relief Act, it 

is laid down that any person entitled to any legal character, or to any right, as 

to any property, may institute a suit against any person denying or interested to 

deny his title to such character or right and the court may in its discretion, make 

therein a declaration that he is so entitled and the plaintiff need not in such suit  

ask  for  any  further  relief.   Provided  that  no  court  shall  make  any  such 

declaration where the plaintiff  being able to seek further relief  than a mere 

declaration of a title, omits to do so. But in the instant case, it appears that the 

defendants denied the claim of the plaintiffs in any manner. Therefore, the suit 

of the appellants / plaintiffs is hit by section 34 of Specific Relief Act. 

13. Moreover the appellants sought the reliefs u/s 9 of CPC as well 

as, under Order 7 Rule 7 CPC alternatively. On examination of provisions 

7

u/s 9 CPC, it would disclose that  the courts shall (subject to the provisions 



herein contained) have jurisdiction to try all  suits of a civil  nature excepting 

suits of which their cognizance is either expressly or impliedly barred.  Thus if  

the principle laid down in section 34 of Specific Relief Act is applied in the suit, 

it appears that the instant suit is actually barred due to lack of denial  over the 

right of the plaintiffs. Further on going through the mandate of   Order 7 Rule 7 

of  CPC, it  would disclose that  every plaint  shall  state specifically  the relief  

which the plaintiff  claims either  simply  or  in alternative,  and it  shall  not  be  

necessary to ask for general or other relief which may always be given as the  

court may think just to the same extent as if it had been asked for. And the  

same rule  shall  apply  to  any  relief  claimed by  the defendant  in  his  written  

statement. But  such  rule  does  not  apply  to  the  present  case  in  hand 

considering the nature of avertments made by the parties. 

14. The case of the appellants mainly is that Golok Barman is not 

heard of since after his missing on 21/6/03 and as such, statutory 7 years is 

elapsed and therefore,  it  shall  be declared that  the said missing person is  

presumed to be dead. But the fact of missing of the said person is not denied 

by  the  defendants  in  any  manner.  In  that  case,  the  burden  lies  on  the 

appellants/ plaintiffs that the said missing person who has not been heard of for 

7 years, is dead on a particular date.  In  AIR 1953 Trav Co 114, Rama 

Bhai vs. Saraswati where it was held that where there is a dispute in a suit  

as  to  the date  of  death of  a  person not  heard of  for  severn years,  in  the  

absence of any evidence of either side, the court should draw a presumption  

that he was dead on the date of the suit.   

15. But in the instant case, the appellants and respondents does 

not raise any dispute over the date of death of the missing person. It is burden 

of the plaintiffs to prove the date of death of the person after his missing which 

may come into dispute. But such evidence is not found in the present case in  

hand. All the witnesses of the plaintiffs narrated the same fact of missing of  



Golok Barman and reliefs sought for. Hence it cannot be held that the missing 

person is dead on the date of filing of the suit due to absence of evidence and 

avertments by the plaintiffs/  appellants in the light  of express bar u/s 34 of 

Specific Relief Act. Therefore, it is found that there is no infirmity in the findings 

of learned trial court in the impugned judgment and decree which requires any 

interference  in  the  appeal.  The  point  no.1  and  2  are  as  such,  decided  in 

negative.

16. In the result, the appeal is dismissed. The impugned judgment 
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and  decree  passed  by  learned  trial  court  is  affirmed.  Prepare  a  decree 

accordingly. Send back the record to learned trial court immediately.

17. Given under the hand and seal of this court on this 10th day of 

July, 2017. 

Dictated and corrected by me :

Shri C. Das,

Addl. District Judge No.1 Addl. District Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati


