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JUDGMENT

1. This appeal is filed u/s 374(3) CrPC., by the appellant 
against the judgment and order dated 19/12/15, passed by learned 
Judicial  Magistrate,  1st  Class,  Kamrup  (M)  Guwahati  in  CR  Case 
No.1648/12  whereby  the  appellant  was  convicted  u/s  138  of 
Negotiable  Instruments  Act,  and  sentenced  to  undergo  simple 
imprisonment for 6 months with compensation of Rs.13,76,000/- and 
i/d of the same, simple imprisonment for another 3 months. 



2. The case of the appellant briefly, is that the appellant 
entered into an agreement in the year 2011 with the respondent to 
sale a plot of land measuring 3 bighas covered by Dag no.274, Patta 
no.904,  of  village-  Saokushi,  mouza-Beltola  for  a  consideration  of 
Rs.1,20,00,000/- only and accordingly, 

the complainant/ respondent paid an amount of Rs.16,00,000/- to the 
appellant/ accused as an advance while the respondent took physical 
possession of  the said  plot  of  land.  Subsequently,  the respondent 
expressed unwillingness to abide by the agreement and asked the 
appellant  to  return  the  advance  amount  of  Rs.16,00,000/-  only. 
Hence the appellant asked the respondent to vacate the said plot of 
land and issued two cheques amounting to Rs.16,00,000/- in total. 
However, the appellant paid an amount of Rs.6,50,000/- by way of 
cash  to  the  respondent/  his  associate  after  issue  of  the  cheque 
no.116595  dated  11/11/11  for  Rs.8,00,000/-  in  favour  of  the 
respondent.  The  appellant  further  stated  that  an  amount  of 
Rs.6,50,000/-  was  already  paid  to  the  respondent  out  of 
Rs.16,00,000/- which was taken as an advance for sale of the said 
land and the appellant is  ready to and willing to pay the balance 
amount as soon as the respondent hands over the possession of the 
said plot of the land.  The respondent also, instituted a Money suit 
bearing  no.  MS015/2014  against  the  appellant  which  is  pending 
before the court of learned Civil Judge No.2 Kamrup (M), Guwahati. 

3. it is stated that after receipt of summons of learned trial 
court, the appellant appeared in the case and contested the same. 
After  hearing  of  the  parties,  learned  trial  court  recorded  the 
judgment,  convicting  the  appellant  as  stated  above.  Being  highly 
aggrieved by the impugned judgment passed by learned trial court, 
the appellant preferred the appeal on the grounds as stated in the 
memo of appeal. 

4. The ground are particularly, that the evidence on record 
does not warrant a conviction of the accused/ appellant u/s 138 of 
Negotiable Instruments Act (hereinafter referred as the NI Act) and 
that  leanred  trial   came  to  an  erroneous  finding  of  guilt  of  the 
accused/ appellant u/s 138 of NI Act and that learned trial court failed 
to appeciate the evidence of DW1 in its proper perspective as DW1 



clearly stated that there was a deal to sale of a plot of land and the 
deal was failed and accordingly, the accused/ appellant had returned 
an amount of Rs.3,00,000/- only and that learned trial court failed to 
appreciate the Ext.X and Y form where it  is  crystal  clear that  the 
accused/ appellant had returned an amount of Rs.3,00,000/- only to 
the complainant/  respondent which was accepted by his associate 
namely; Sri Niranjan Boro and that learned  trial court failed to come 
to conclusion that if the complainant/ respondent handed over the 
possession of the land in question, to the appellant and if there was 
any debt or liability on the part of 

the appellant and that the complainant/ respondent failed to hand 
over possession of the land in question, to the appellant and as such, 
the question of liability of Rs.8,00,000/- does not arise at all and that 
learned trial court failed to appreciate that the demand notice of the 
respondent  was  not  received  by  the  appellant  and  neither  the 
acknowledgement  due  card  nor  envelope  containing  the  said 
demand notice returned to the sender's  address and that  learned 
trial court convicted the appellant on the basis of conjectures and 
surmises as such, the order of conviction is bad in law and it is liable 
to be set aside. 

5. I have heard learned counsel for the appellant and the 
respondent and perused the impugned judgment and order with the 
record. 

POINT FOR DETERMINATION :

6. Whether there is  any illegality  committed  by learned 
trial court in passing the impugned judgment and order ;

DECISION AND REASON THEREOF :

7. From the record, it appears that the allegation against 
the appellant is that the cheque so issued by him was dishonoured 
by  the  bank  and  as  such,  the  respondent  lodged  the  complaint 
against the appellant for the offence u/s 138 of NI Act. It is needess 
to mention here that in a case of cheque bounce like the present 



case in hand, the complainant has to prove that the cheque so issued 
by  the  accused  towards  discharge  of  legally  enforeable  debt  or 
liability  or  any  part  thereof.  However,  there  is  scope  for  drawing 
presumption u/s 139 of NI Act against the accused if he does not able 
to rebut the same or prove otherwise. 

8. Learned counsel  for  the appellant  submitted that  the 
appellant  had  already  paid  Rs.6,50,000/-  to  the  respondent  and 
would  pay  the  balance  amount  after  the  respondent  vacated  the 
possession of the land.  He submitted further that learned trial court 
failed to consider the evidence of DW1 who proved the Ext.X and Y 
by  which  it  is  established  that  the  appellant  paid  admittedly, 
Rs.2,00,000/- to the respondent in two instalments and there was a 
civil  suit  pending  between  the  parties.   He  relied  the  decision 

reported in  (2008) 2 SCC(Cri) 166 Krishna Janardhan Bhatt  vs. 

Dattatraya 

G. Hegde wherein it was observed that ;

Section 139 of the Act merely raises a presumption in regard 
to the second aspect of the matter. Existence of legally recoverable 
debt is not  a  matter  of  presumption  u/s  139  of  the  Act.  It 
merely raises a presumption in favour of  a holder of the cheque 
that the same has been issued for discharge of any debt or other 
liability. A statutory presumption has an evidentiary value. The 
question as to whether the presumption  whether  stood 
rebutted or not, must, therefore, be determined  keeping  in  view 
the other evidences on record. For that purpose,  stepping  into  the 
witness box by the appellant is not imperative. In a case of this 
nature, where the chance of false implication  cannot  be  ruled 
out, the back ground fact and the conduct of the parties together 
with their legal requirements are required to be  taken  into 
consideration. 

9. Thus  the  above  law  has  laid  down  the  guideline  to 
consider the entire back ground of the case and the conduct of the 
parties to avoid any false implication of the accused. As regards to 
statutory presumption u/s 139 of NI Act, it must be kept in mind that 
it has evidentiary value and it raises merely a presumption in favour 



of the hoder of a cheque that the same has been issued for discharge 
of any debt or other liability.

10. On the other hand, learned counsel for the respondent 
submitted that there was no illegality in the findings  of learned trial 
court while passing impugned judgment inasmuch as, the appellant 
since failed to rebut the statutory presumption of law and proved 
otherwise than the case of  the respondent, the learned trial court 
held the appellant as guilty under the offence as provided u/s 138 NI 

Act.  He relied the decision reported in  (2015) 3 SCC(Cri)  609 T. 

Vasanthakumar  vs.  Vijayakumari wherein it was held that ;

since the cheque as well as, the signature has been accepted 
by the accused  respondent,  the  presumption  u/s  139  would 
operate. Thus the  burden was  on  the  accused respondent  to 
disprove the cheque or the  existence  of  any  legally  recoverable 
debt or liability.  

11. In  another  case  which  worths  to  mentioned  herein 

which is reported in (2010) 11 SCC 441 Rangappa vs. Sri Mohan 

wherein it was observed that ;

The  presumption  mandated  by  section  139  includes  a 
presumption that there exists a legally enforeable debt or liability. 
This is of course, in the nature of a rebuttable presumption and it 
is open to the accused to raise a defence wherein the existence 
of a legally enforeable debt or liability can be contested. However, 
there cannot be no doubt, that there is an initial presumption which 
favours the respondent complainant. 

12. The  above  law  therefore,  guides  to  come  to  a 
conclusion that there exists an intial  presumption in favour of  the 
complainant  u/s  139  of  NI  Act  but  that  can  be  contested  and 
rebuttable by the accused. 

13. Apparently, on perusal of the record, it emergaes that 
the appellant  did  not  dispute the issue of  the  cheque vide  Ext.2. 
Similarly,  the  appellant  admitted  that  he  received  a  sum  of 
Rs.16,00,000/- as advance from the respondent for sale of a plot of 



land.  He  however,  stated  that  since  the  respondent  declined  to 
purchase the land and hence, he returned the advance money by 
cash  of  Rs.1,00,000/-  and issued two cheques  for  Rs.7  lakhs  and 
8lakhs respectively. The respondent took possession of the land but 
as the respondent did  not vacate the land, he did not deposit the 
requisite amount in his bank account to honour the two cheques. On 
the other hand,  the evidence of  PW1 is  that  since  land deal  was 
cancelled,  the accused/  appellant  admitted his  liability  and issued 
one  hand  note/  acknowledgement  letter  vide  Ex.1.  On  perusal  of 
Ext.1, it reveals that the appellant admitted that he will return the 
whole amount of money by 22.12.11. In the cross-examination, the 
appellant  as  DW1 admitted  the  contents  of  Ext.1  and issued two 
cheques to the respondent. But nothing has been mentioned in Ext.1 
regarding the land to be vacated by the respondent. On the basis of 
Ext.1, initial presumption goes in favour of the respondent.  

14. Further,  the  evidence  of  DW1 discloses  that  he  paid 
Rs.6,50,000/- in cash in total to the respondent and he is ready to 
repay the remaining amount.  In  this  connection,  DW1 stated that 
DW2  supported  his  above  payment  to  the  respondent.  If  the 
evidence of DW2 Niranjan Boro is perused, it appears that DW2 also, 
confirmed that the respondent gave Rs.16lakhs to DW1. It appears 
that  DW1 produced  Ext.X  by  which  it  shows  that  the  respondent 
received Rs.1,00,000/- from the appellant. 

15. DW2  again,  submitted  Ext.Y  which  shows  that  the 
respondent received Rs.2,00,000/- from DW2.  But DW2 neither an 
accused  in  the  case  nor  issued  any  cheque  to  the  respondent. 
Moreover,  Ext.Y  does  not  show any link  of  issuing  cheque to  the 
respondent  by  the  appellant.  Hence it  appears  that  the  appellant 
could  prove  payment  of  Rs.1,00,000/-  to  the  respondent.  Other 
evidence of  DW1 and 2 relating to payment to the respondent in 
cash is not at all reliable to believe.  Thus the evidence discloses that 
the  appellant  admitted  his  liability  to  repay  Rs.16lakhs  to  the 
respondent. There is no dispute that the appellant issued the Ext.2 to 
the respondent. On the basis of Ext.1, it can easily be held that Ext.2 
was issued by the appellant in discharge of liability of Ext.1 in part to 
the respondent for failure to deal with a plot of land. The appellant 



failed to prove the fact that there was no liability towards Ext.1 to the 
respondent while issuing Ext.2. Thus the appellant does not able to 
rebut the statutory presumption which can be drawn against him u/s 
139 of NI Act. 

16.As far as, issue of demand notice is concerned, it appears that 
the appellant initially denied to have received such notice vide 
Ext.4.  But in the cross-examination, the appellant admitted 
that he received the demand notice. Hence on the basis of 
such admission of  the appellant,  no further consideration is 
necessary on the point of service of Ext.4. After considering 
the entire evidence on record, it appears that the respondent/ 
complainant was able to prove his case against the appellant 
beyond any shadow of doubt. Therefore, the learned trial court 
rightly held the appellant guilty u/s 138 of NI Act.

17. However, the learned trial court even after prove of the 
fact that the appellant paid Rs.1,00,000/- to the respondent, imposed 
compensation  of  Rs.13,76,000/-  to  the  appellant  with  simple 
imprisonment for 6 months. On consideration of the liability of the 
appellant to the respondent in terms of Ext.2, the penalty so imposed 
by learned trial court appears to be highly disproportionate to meet 
the  ends  of  justice.  Thus  to  facilitate  the  appellant  for  repay  the 
amount,  which  he  stated  to  be  ready,  the  sentenced  part  of  the 
impugned  judgment  of  learned  court  is  modified  to  simple 
imprisonment for 2 months with fine of Rs.8,20,000/- i/d another one 
month simple imprisonment u/s 138 of NI Act which will  definitely 
meet the ends of justice. 

18. In  the  result,  this  appeal  is  partly  allowed.  The  impugned 
judgment and order is affirmed with the modification as stated 
above. The appellant is allowed to remained on previous bail 
u/s 437A CrPC. Send back the record to the learned trial court 
immediately.



19. Given under the hand and seal of this court on this 10th 
day of July, 2017. 

Dictated and corrected by me :

Shri C. Das,
Addl. Sessions Judge No.1             Addl. Sessions Judge 
No.1
   Kamrup (M) Guwahati Kamrup (M) Guwahati


