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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3 KAMRUP 

(M) GUWAHATI. 

 

CRIMINAL APPEAL NO. 45/2016 

 

SMTI DEEPA DEKA-APPELLANT. 

VS.  

SMTI MEENA PATHAK- RESPONDENT. 

 

PRESENT:- DIPAK THAKURIA,  

                     ADDITIONAL SESSIONS JUDGE (FTC) NO. 3. 

 KAMRUP (M) GUWAHATI. 

 

APPEARANCE: 

 S. DAS, ADV. FOR THE APPELLANT. 

 P. K. KALITA, ADV. FOR THE RESPONDENT. 

 

DATE OF ARGUMENT:-   27-06-2017. 

DATE OF JUDGMENT :-   11-07-2017. 

 

JUDGMENT 

 

1. This appeal has preferred by appellant Deepa Deka under section 374 (3) of Cr. P. 

C. against the Judgment and order passed by Arpita Kar, learned Judicial Magistrate 

1st Class, Kamrup (M) Guwahati on 23-02-2016 in connection with Complaint Case 

No. 2110/2013 in which the learned trial Magistrate convicted and sentenced the 

appellant.   

 

2. Facts of the case, in brief, are as follows: that the accused/appellant took a loan 

amounting Rs. 4,95,000/ (Rupees four lakh ninety five thousand) only from the 

complainant/respondent and in discharge of the lawful dues the accused/appellant 

gave a cheque to the complainant/respondent amounting same amount on 25-05-
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2013. The complainant/respondent presented the same in her bank for encashment; 

but the cheque was dishonored due to insufficient of fund in the account of the 

appellant. The respondent/complainant issued demand notice in due course of time 

and the appellant/accused did not pay the cheque amount after receiving the 

demand notice.  Learned trial Magistrate after trial held the accused/appellant was 

guilty under section 138 of N. I. Act and sentenced her to undergo imprisonment for 

six month and also directed to pay an amount of Rs. 6,00,000/ (rupees six lakh) to 

the complainant as compensation in default of payment of compensation the 

accused/appellant shall undergo simple imprisonment for another two months.  

 

3. Being aggrieved and dissatisfied with the judgment and order passed by ld. Judicial 

Magistrate 1st Class, Kamrup (M) Guwahati the accused/appellant preferred this 

appeal on various grounds like, that the trial Court has failed to understand that 

merely on the application of presumption as contemplated under section 139 of N. I. 

Act which lead to injustice or mistaken conviction, that the trial Magistrate had not 

considered the submission as advanced by the appellant the doctrine of reverse 

burden introduced by section 139 of the N. I. Act, learned trial Court has miserably 

failed to find out the actual facts of the case. The cheque-in-question was given as 

security for the loan taking from Nirantar Fund; but not from an individual i.e. the 

complainant, learned trial Court has failed to consider the facts that the complainant 

with the help of police has intimidate, extorted money from the accused/appellant. 

Ultimately the appellant has prayed to set aside the impugned judgment and order.  

 
4. Heard argument advanced by learned counsels appearing for the parties. 

 
5. I have carefully perused the impugned judgment and order and entire case record 

of the trial Court.  

 
6. To attract section 138 of the N. I. Act the following facts are required to be proved:- 

 
a) that the cheque was drawn for payment of an amount of money for discharge 

of a debt or liability and the cheque was dishonoured; 

 b) that the cheque was presented within the prescribed period; 

c) the payee made a demand for payment of the money by giving a notice in  
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writing to the drawer within the stipulated period; and 

d) that the drawer failed to make the payment within 15 days of receipt of the 

notice.  

7. The allegation against the accused/appellant is that she, in discharge of some lawful 

dues payable to the respondent issued one cheque amounting Rs. 4 lakh 95 

thousand. The respondent deposited the cheque in her account for encashment; but 

the cheque was dishonoured due to insufficient of fund and the bank returned the 

cheque to the respondent with dishonor memo.  The respondent issued advocate 

notice to the appellant demanding cheque money; but the appellant had failed to 

pay the cheque amount. Getting no alternative the respondent filed the complaint 

case against the appellant/accused.    

8. On perusal the case record of trial Court it appears that the complainant examined 

her as P. W. 1 and exhibited the cheque-in-question, counter foil of deposit form, 

return memo, copy of demand notice, postal receipt and an agreement. On the 

other hand the accused examined one Geetanjali Bardaloi as D. W. 1 and herself as 

D. W. 2 and also exhibited paper work of Nirantar Fund and copy of complaint filed 

by the accused, monthly calculation of Nirantar Fund and copy of FIR and statement 

of accused in G. R. Case No. 6679/2013 and money receipt.  

9. On perusal the evidence on record it appears that the appellant/accused admitted 

her signature in the cheque-in-question; but according to her the cheque-in-

question was issued in blank in the event of taking loan from Nirantar Fund. 

Evidence on record shows that the parties along with others formed a Fund under 

the name and style as Nirantar Fund. In that Fund the appellant/accused was the 

Secretary, complainant/respondent was the treasurer and Geetanjali Bardaloi whom 

the accused examined as D. W. 1 was the President. According to the 

appellant/accused and her witness Geetanjali Bardaloi there was a rule in their Fund 

that if any of the members opt for loan from the Fund then she has to put her 

signature in a blank revenue stamp paper and also has to deposit a blank cheque. 

Learned counsel for the appellant has submitted that rightly or wrongly the rule was 

implemented amongst the members of the Fund and the appellant took loan from 

the Fund and then the appellant deposited blank cheque and the complainant being 
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the treasurer was the custodian of the cheques and subsequently filled up the 

cheque in her name and misused the same. Learned counsel appearing for the 

respondent has submitted that there is no role of the Fund as the loan was the 

personal and the accused/appellant tried to mix up her personal loan with the Fund.  

10. Now we have to decide whether the loan taken by the appellant was personal or 

from the Fund. From the case record of trial Court it appears that the complainant 

exhibited an agreement through the accused and marked the same as Ext. 6. 

Learned counsel appearing for the appellant raised question of introducing the Ext. 

6. According to him while the complainant examined her it was not exhibited; but 

while the accused examined her then the complainant introduced it for the first 

time. Besides it, the Ext. 6 was not proved as per law. Learned counsel for the 

appellant has relied on a decision of the Hon’ble Supreme Court passed in Sait 

Tarajee Khimchand vs. Velamarti Satyam Alias Satteyya 1971 Legal Eagle 

(SC) 248.  

11. On perusal the case record of trial Court it appears that the defence raised no 

objection at the time of introducing the Ext. 6. There is no hard and fast rule of 

introducing relevant document during trial.  

12. On perusal the cross-examination of the accused it appears that she admitted the 

Ext. 6 an agreement and also admitted her signature in the Ext. 6. In Ext. 6 the 

accused/appellant has admitted taking loan from the complainant. The hon’ble 

Supreme Court in Sait Tarajee Khimchand vs. Velamarti Satyam Alias 

Satteyya 1971 Legal Eagle (SC) 248 has observed that mere marking of exhibit 

cannot be the proof of document. As per section 58 of the Evidence Act admitted 

facts need not be proved. In the case in hand the accused/appellant in her cross-

examination admitted the Ext. 6 and her signature thereon. She has not disclosed 

under what circumstances she handed over the said document. As the 

accused/appellant admitted the Ext. 6, so, it is not necessary to prove the same as 

per section 58 of the Evidence Act.  

13. The accused and her witness have deposed that there was a rule in their Fund that 

if one intends to take loan from the Fund then she has to deposit blank cheque and 

blank paper with signature over a revenue stamp. Apparently the rule is illegal. The 
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accused who is the secretary of the Fund and her witness who is the President of 

the Fund have failed to produce the rule in the Court for scrutiny. Under such 

circumstances it is difficult to accept their plea that such rules exist in their Fund.  

14. Before filing the case the complainant issued a demand notice. The accused in her 

examination under section 313 Cr. P. C. she has admitted the facts of issuance of 

demand notice. But she had not filed any reply on the demand notice. In the 

demand notice the complainant asked the accused to pay the cheque amount and 

the accused got ample opportunity to deny the same; but no reply was given 

against the demand notice.  

15. In trial Court the accused exhibited some papers of Nirantar Fund. After perusal the 

same I find no relevancy in the case in hand.  

16. The accused filed a complainant case in the Court which was forwarded to the police 

station and on perusal the same it appears that the said case was filed after filing 

the case in hand by the complainant. The complainant has also filed another 

criminal case and the complainant deposed in that case that the accused took loan 

from her and given a cheque as security which was subsequently dishonoured.  

17. Legal presumption under section 139 of N. I. Act is that every cheque in respect of 

which a complaint is filed under section 138 of N. I. Act is supported by legally 

enforceable debt shall arise unless proved to contrary. The presumption is 

rebuttable. Learned counsel appearing for the appellant has relied on a decision of 

the Hon’ble Supreme Court passed in M. S. Narayan Menon @ Mani vs. State of 

Kerala and another (2000) 6 Supreme Court Cases 39 where the Hon’ble 

Supreme Court has observed that initial burden of proof is on accused to rebut the 

said presumption by raising a probable defence. If he discharges the said burden, 

the onus thereafter shifts on to the complainant to prove his case. In the case in 

hand the accused simply stated that he gave the cheque as security against a loan 

taken by her from a Fund. Thereafter the complainant by exhibiting Ext. 6 shows 

that the accused took loan from her.  

18. The accused has failed to show that she returned the money to the complainant. 

The burden to establish that the Ext. 6 was forged one lies on her. The cheque in 

question, according to the accused was given in blank. The accused could have 
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been established that the contents of the cheque were filled up by the accused by 

sending the same for forensic examination. But the accused did not avail that 

opportunity.  

19. The accused is the secretary of Nirantar Fund. Being a secretary of a Fund it can be 

presumed that she has knowledge about the consequence of issuing a blank 

cheque. For the sake of argument if it is presumed that the accused issued blank 

cheque to the complainant; but when the complainant demanded money on the 

basis of that cheque by issuing advocate notice, the reaction of common man will be 

promptly denied the same by issuing a reply. But the accused did nothing and at the 

time of evidence just had taken the plea. If the contention of the accused is 

presumed to be correct that she issued blank cheque and while the complainant 

demanded money by issuing advocate notice she came to know that the blank 

cheque was not destroyed. Under such circumstances a normal person will 

immediately file a case either in the police station or in the Court to recover the 

cheque. Though the accused filed a case but it was after filing the present case by 

the complainant. Apparently the plea of the accused that she gave a blank cheque 

as security was nothing but afterthought of the accused.  

20. In view of the above discussion and observation I have no doubt that there existed 

legally enforceable debt and the accused issued a cheque in favour of the 

complainant/respondent. 

21. So far other formalities are concerned the complainant presented the cheque in her 

bank within statutory period, issued demand notice in time and instituted the case 

within prescribed period as per N. I. Act. 

22. After meticulous perusal the impugned judgment and order and the materials on 

lower Court’s Case record it is concluded that the learned trial Court committed no 

error both factual or legal convicting and sentencing the accused/appellant. I find no 

reason for interference on the judgment and order of the trial Court.  

23. In the result, the appeal fails and dismissed. The impugned judgment and order 

passed by learned Judicial Magistrate 1st Class, Guwahati is upheld.  

24. The order of suspension of the operation of judgment and order of the lower Court 
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is vacated.  Accused/appellant is directed to surrender before the trial Court within 

one month from the date of judgment and order to serve out the sentence.   

25. Return the case record of C. R. 2110/2013 along with a copy of the judgment of this 

Court to the Court of learned Judicial Magistrate 1st Class Kamrup (M), Guwahati.  

26. Given under my hand and seal of this Court today the 11th day of July 2017.  

 

      (D. Thakuria) 
      Additional Sessions Judge  (FTC) No. 3 
      Kamrup (M) Guwahati.   
           
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


